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(October 23, 2025) - Green Dot Corp. and two former officers have agreed to pay $40 million
to settle a proposed securities class action alleging they hid the poor performance of its prepaid
debit card business.

In re Green Dot Corp. Securities Litigation, No. 19-cv-10701, motion for preliminary settlement
approval filed (C.D. Cal. Oct. 17, 2025).

The plaintiffs, represented by Robbins Geller Rudman & Dowd LLP, filed an unopposed motion
Oct. 17 urging U.S. District Judge Fernando L. Aenlle-Rocha of the Central District of California
to preliminarily approve the deal.

If approved, the settlement would resolve allegations that Green Dot Corp., former CEO Steven
W. Streit and former Chief Financial Officer Mark Shifke failed to disclose the impact of cheaper
digital alternatives on its prepaid debit business.

'Existential competition'

Green Dot's "core business" is high-fee prepaid debit cards, according to the complaint. Its products
are aimed at low-income customers who do not have bank accounts, the suit says.

The plaintiffs allege that Green Dot, Streit and Shifke made misleading statements from May 2018
to November 2019, downplaying the decline of its legacy prepaid card business and the threat
posed by lower-fee digital accounts.

Streit reassured investors that its prepaid cards were still performing "extremely well" in a May
2018 earnings call, adding that Green Dot was "not seeing any competitive pressure" from digital
offerings, according to the complaint.

But the plaintiffs allege that Green Dot and its officers knew that growth of its prepaid

debit business was already declining because of "existential competition" from cheaper digital
alternatives.
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The defendants' misrepresentations pushed Green Dot's stock to a class-period high of $93 per
share in November 2018, but the price plummeted to $24.54 on Nov. 8, 2019, after Streit revealed
that 620,000 debit accounts had become inactive year over year.

The plaintiffs asserted violations of the anti-fraud and control-person provisions in Sections 10(b)
and 20(a) of the Securities Exchange Act of 1934, 15 U.S.C.A. §§ 78j(b) and 78t(a).

Proposed settlement

The case survived a motion to dismiss in March 2024 and proceeded to discovery.
The plaintiffs filed a motion for class certification June 6, after which the defendants filed a motion
for partial summary judgment. Both motions were pending when the parties reached the proposed

settlement.

The plaintiffs' motion for preliminary approval says the $40 million agreement is "fair, reasonable,
and adequate" and in class members' best interests.

The settlement is appropriate given the risks of litigation, the case's complexity and the skill of
the defendants' counsel, the motion says.

Todd Scott and William J. Foley of Orrick, Herrington & Sutcliffe LLP represent the defendants.

The lead plaintiffs in the case are the New York Hotel Trades Council & Hotel Association of New
York City Inc. Pension Fund and the Teamsters Local Union No. 727 Pension Fund.

By Andrew Allard
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2025 SECDBRF 3872 ® By Andrew Allard
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(October 22, 2025) - A Tennessee federal judge has ruled against Acadia Healthcare Co. Inc. in a
lawsuit alleging it hid violence and sexual abuse in its U.K. and U.S. health care facilities while
publicly touting its "quality care."

St. Clair County Employees' Retirement System v. Acadia Healthcare Co. Inc. et al., No. 18-cv-988,
2025 WL 2940714 (M.D. Tenn. Oct. 16, 2025).

U.S. District Judge William L. Campbell Jr. of the Middle District of Tennessee granted summary
judgment to the plaintiffs Oct. 16 on the issue of whether they satisfied the reliance element to
recover under Section 10(b) of the Securities Exchange Act of 1934.

The judge also rejected a competing motion for summary judgment filed by Acadia and its co-

defendants, former CEO Joey A. Jacobs, former President Brent Turner and former Chief Financial
Officer David Duckworth.

Profit over patients?

An investor sued Acadia in October 2018, alleging the defendants had misled investors since 2014
about the quality of health care at the company's facilities.

Acadia also issued misleading financial guidance during that time, according to a consolidated
complaint filed in 2019 by two pension funds that serve as lead plaintiffs.

In February 2017, for example, the company released a quarterly statement that predicted bullish
earnings based on the competitive strength of the company's U.K. operations, the suit says.

Jacobs and Turner sold more than $35 million worth of Acadia shares in August 2017, about two
months before the company announced that its U.K. operations had missed annual forecasts by

millions of dollars, according to the lawsuit.

Acadia's stock fell nearly 30% following the announcement.
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The company's stock declined further in October and November 2018, after reports emerged
that staffing cuts and other cost-saving measures led to a U.S. agency inspection into "unsafe"
conditions at Acadia facilities. The agency's report disclosed patient deaths, suicide, and physical
and sexual assaults, the suit says.

Dueling motions

The lawsuit's complex procedural history includes a motion to dismiss that Judge Campbell denied
in 2021, and an order certifying a class of investors, which the 6th U.S. Circuit Court of Appeals
declined to review in May 2023.

The investors filed a motion for partial summary judgment April 28, arguing they were entitled to
a presumption that class members had acted in reliance on the integrity of the market price. The

defendants had produced "zero evidence" to dispute this presumption, the motion said.

Acadia argued in response that the allegedly corrective disclosures did not cause a statistically
significant price decline.

The defendants also filed a motion for summary judgment July 14. The 2017 financial projections

were protected as a forward-looking statement, and the plaintiffs had provided no evidence that
any fraudulent conduct had caused their losses, the motion argued.

Judge: No evidence rebutting reliance

Judge Campbell granted the plaintiffs' motion, writing that the defendants did "not identify any
evidence to rebut" the investors' presumption of reliance on Acadia's public statements.

The defendants' argument that the stock price decline was not statistically significant did not "sever
the link" between the alleged misrepresentations and the market price of the stock, Judge Campbell

wrote in his Oct. 16 order.

Courts have recognized that lack of statistical proof of causation does not prove the absence of
price impact, the judge said.

He then denied the defendants' request to apply the safe harbor for forward-looking statements.

WESTLAW TODAY © 2025 Thomson Reuters. No claim to original U.S. Government Works.



WESTLAW TODAY - Investors get partial win in suit over 'unsafe' Acadia health centers

Acadia's cautionary statements were not meaningful, the judge said, citing evidence that Acadia's
U.K. operations were already floundering when it warned investors.

"Disclosure of a risk that 'might' occur when that risk has already materialized is misleading,"

Judge Campbell wrote.

Factual disputes remain as to the materiality of the allegedly misleading statements, the judge said.

The parties will resolve that issue at trial Nov. 18.

David L. Balser of King & Spalding LLP represented Acadia, and Christopher M. Wood of
Robbins Geller Rudman & Dowd LLP represented the investors.

By Andrew Allard
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The Bottom Line

The FirstEnergy bribery case in Ohio was historic both for its criminal fine and for the threat it posed to the

future of attorney-client privilege in internal investigations.

Businesses hire attorneys when litigation is a possibility, and they must feel secure in their ability to be

candid with their counsel.

There is a fine line between cooperating with investigations and divulging privileged communications—it's

up to attorneys to know where that line is drawn.

After a five-year legal battle, the US Court of Appeals for the Sixth Circuit has decisively sided with
FirstEnergy, vacating the district court’s order and reaffirming that the company’s internal investigation

materials are protected by attorney-client privilege and the work-product doctrine.

Few principles are more fundamental to our legal system than the attorney-client privilege—and that
protection recently faced serious scrutiny. In May 2024, the Southern District of Ohio had ruled that
FirstEnergy, an electric utility company, must turn over documents from an internal investigation to the
company’s shareholders. FirstEnergy appealed to the Sixth Circuit, arguing those documents are privileged.
On Aug. 7, 2025, the Sixth Circuit offered some reassurance, blocking the shareholders from immediately
accessing FirstEnergy’s internal investigative reports and signaling that the company was likely to succeed in

its privilege claims.

Most recently, on Oct. 3, the Sixth Circuit vacated the district court’s order, holding that the lower court
applied the wrong legal standard and reaffirming the documents were protected under attorney-client

privilege.

This case, which emerged out of one of the largest bribery scandals in Ohio’s history, raised fundamental

questions about the scope of attorney-client privilege and the work-product doctrine.

At stake, however, was more than just FirstEnergy's investigative documents: The decision carries far-
reaching implications for companies, lawyers, and the broader legal community, shaping how internal

investigations are conducted, and protected, in the future.
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Privileged Communications

Between 2017 and 2020, FirstEnergy executives allegedly colluded with Larry Householder, the former Ohio

House speaker, in a massive bribery scandal.

FirstEnergy funneled roughly $60 million through Generation Now, a social welfare organization, to pay
Householder and Matthew Borges, an Ohio-based lobbyist, in exchange for passing the 2019 House Bill 6.
The bill was a $1.3 billion piece of legislation that included a bailout for two of FirstEnergy’s power plants
that had closed in 2018.

In response to these revelations, FirstEnergy hired two outside law firms to conduct internal investigations.
These investigations led FirstEnergy to fire multiple executives and, in 2021, to enter into a three-year
deferred prosecution agreement in which it paid a $230 million fine, the largest criminal penalty ever
imposed in Ohio, and admitted to its role in the bribery scheme. In 2023, Householder and Borges were

found guilty of racketeering and were sentenced to 20 and five years in prison, respectively.

This scandal also prompted shareholders of FirstEnergy to file a lawsuit alleging violations of securities laws
tied to the bribery scandal. In this case, the special master appointed to oversee discovery claimed the

investigative documents prepared by the two law firms retained by FirstEnergy weren’t covered by attorney-
client privilege or the attorney work-product doctrine and thus should be handed over to the movants in the

case (comprised of plaintiff shareholders and certain defendants).

In its decision, the Southern District of Ohio agreed, reasoning that the test as to whether the internal
investigation documents were protected under the attorney-client privilege was whether the “internal
investigation’s purpose was primarily business or human resources-related” and that “the investigation's

predominant purpose must be legal for the privilege to apply.”
Power and Privilege

Despite the Southern District of Ohio recognizing that the internal investigations were close in time to
impending lawsuits, and ultimately related to FirstEnergy’'s cooperation with the government, it held that
FirstEnergy hadn’t shown with enough specificity “when, where, how, to whom, and in what manner” legal
advice was communicated during the internal investigations, and therefore refused to extend attorney-client

privilege protection to the documents.

For very similar reasons, the Southern District of Ohio also refused to protect the documents under the
attorney work-product doctrine. In reaching this conclusion, the Southern District of Ohio ruled that
FirstEnergy hadnt shown that the investigations were “because of” litigation and wouldn't have been
“prepared in substantially the same manner regardless’ of litigation” in which the investigations served

overlapping business and litigation-related purposes, such as the evaluation of terminating executives.

In 2024, FirstEnergy appealed to the Sixth Circuit, arguing the district court’s ruling undermined both the
attorney-client privilege and work-product protections. In August, the Sixth Circuit granted a stay, noting

that disclosure would cause irreparable harm.
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Importantly, the Sixth Circuit pointed out that FirstEnergy retained counsel immediately following
Householder's arrest—at a moment when it was facing a flood of lawsuits and government investigations.
The Sixth Circuit explained in its order: The district court thought that the timing didn’t matter because

FirstEnergy also used this advice for business purposes.

But that approach gets it backwards, the Sixth Circuit said. “What matters for attorney-client privilege is not
what a company does with its legal advice, but simply whether a company seeks legal advice . .. After all, a

corporation could hardly justify expending resources on legal advice that wasn't business-related.”

Following the Sixth Circuit order, in an Aug. 19 filing, the shareholders stood firm by the lower court’s ruling.

Their arguments were twofold.

First, they asserted there was no imminent legal crisis at the time of the internal review. Rather, they claimed
FirstEnergy faced multiple “business demands”—such as SEC filings requiring approval from PwC, its
auditors; critical personnel decisions that relied on information of levels of knowledge and involvement in

the scandal; and securing capital by cooperating with the Department of Justice.

Second, the plaintiffs argued because FirstEnergy disclosed private communications to third-parties such as
PwC and the DOJ, any privilege that may have existed no longer applied. They further wrote, “If companies

want to preserve the confidentiality of the information their internal investigations generate, all they need to
do is preserve the confidentiality of the information their internal investigations generate—and be able to

prove it. FirstEnergy chose not to do so.”
Privilege Prevails

This reasoning, however, is deeply flawed. By the time FirstEnergy retained outside counsel, it was clear the
company faced an oncoming wave of lawsuits, even if none had officially materialized. The fact that
subsequent investigations informed business decisions shouldn't erase privilege; in that context, it would

have been unreasonable for the company not to retain counsel.

In a decisive move on Oct. 3, the Sixth Circuit unanimously vacated the district court’s order, ruling that
FirstEnergy’s internal investigation materials are covered by attorney-client privilege and the work-product
doctrine. The court affirmed the importance of attorney-client privilege, saying it “is the oldest of the
privileges for confidential communications known to the common law.” It further cited the Supreme Court's

1981 holding in Upjohn v. United States .

In Upjohn, the court held that privilege applied after a company sought counsel to conduct an internal
investigation upon learning of potentially improper payments. In its decision, the Sixth Circuit wrote, “What
was true for Upjohn is true for FirstEnergy. As with Upjohn, FirstEnergy and its board hired lawyers to 'secure

legal advice’ through internal investigations into the company’s potential criminal and civil wrongdoing.”

This decision is critical. If the district court’s reasoning had been allowed to stand, it would have threatened
core protections that enable companies to conduct internal investigations and seek legal advice in the first
place by rendering documents relating to litigation or legal advice mutually exclusive from documents

relating to business purposes.
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The Sixth Circuit’s ruling pushes back on this approach by recognizing the dual purpose that many
investigative documents serve, as well as the context of the investigations with regard to the flurry of

government regulatory actions.
Preserving Privilege

As someone who has conducted hundreds of internal investigations for corporate clients, | know firsthand
how critical it is for companies’ employees to be able to speak openly with counsel, both in-house and
external. Such investigations often involve sensitive interviews and difficult recommendations
(recommendations that are based on legal considerations such as cooperation and liability). These are only
possible when everyone involved understands that their statements will remain strictly confidential. The
moment employees believe that their statements to counsel will be public is usually the moment they will

stop cooperating or speaking candidly.

This trust is exactly why privilege must be preserved. At the same time, companies that conduct internal
investigations are often under pressure to cooperate with regulators. Cooperating with regulatory bodies

usually requires disclosure of facts—an issue that has created tension with privilege.

On the one hand, companies want to demonstrate cooperation to agencies such as the Department of
Justice by disclosing facts their internal investigations uncover. On the other hand, much of what is learned
in investigations can be considered privileged. There is a fine line between cooperation and waiver and it

takes a competent lead counsel to know the line not to cross.

The broader implications are hard to overstate. Upholding the district court’s approach would have set a
dangerous precedent that could have required disclosure of highly sensitive internal reviews, even when
they were initiated while seeking legal advice. That is why 39 law firms—including Cadwalader—filed an
amicus brief urging for the reversal of this decision, and why the Sixth Circuit specifically cited the strong
“public interest” in preserving attorney-client privilege and work-product protections. Clients must be able
to ask for legal advice without fear that their communications, and internal analyses, will later be used

against them and aired in open court.

Privilege, after all, isn't unique to law. It is an important principle used in many other fields and professions

to foster trust.

Just as doctor-patient confidentiality enables patients to disclose sensitive information to their provider so
they can get the best care possible, attorney-client privilege allows clients to speak openly with counsel so
they can receive effective advice. Without that trust and frank communication, investigations will be left
incomplete and counsel will be unable to help their corporate clients remedy a situation and prevent future

misconduct.

This article does not necessarily reflect the opinion of Bloomberg Industry Group, Inc., the publisher of

Bloomberg Law, Bloomberg Tax, and Bloomberg Government, or its owners.
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A proposed non-monetary settlement between Arrow Financial Corp.'s top brass and an investor provides
reasonable benefits to the company in the form of internal governance reforms to be implemented for five

years, a federal court ruled.

The agreement merits preliminary approval, Judge Anne M. Nardacci said Wednesday for the US District
Court for the Northern District of New York.

Investor Stephen Bull's derivative suit allegations on behalf of Arrow mirror those in a securities class action
over the holding company'’s financial reporting practices. The suits allege Arrow—the corporate parent of
New York state bank and insurance companies—hid paltry financial reporting controls that caused it to miss

timely filings with the Securities and Exchange Commission, risking its Nasdaq listing.
Nardacci gave final approval to an $850,000 settlement in the class action in February.

Bull and the directors and officers undertook several rounds of negotiations to reach their solution, in which
Arrow would strengthen its internal controls, implement checks and balances for its executives, ensure its
public statements are "accurate, full, and truthful,” and make sure the board works toward furthering

company goals, according to Nardacci's new order.

Bull will separately request attorneys’ fees after the parties were unable to agree on an amount, she said.
Gainey McKenna & Egleston represents Bull. O’'Melveny & Myers LLP represents the defendants.

The case is Bull. v. Murphy , 2025 BL 378668, N.D.N.Y., No. 1:23-cv-01566, 10/22/25 .

To contact the reporter on this story: Martina Barash in Washington at mbarash@bloomberglaw.com

To contact the editor responsible for this story: Andrew Harris at aharris@bloomberglaw.com
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Summary by Bloomberg Al A

e Canoo Inc. executives must defend against shareholder allegations that they
misled investors about the company's potential engineering services' revenue
during its blank-check merger to go public.

e Ajudge said it would be "absurd" to suggest that executives weren't aware of
the collapse of the engineering services' pipeline when projecting revenue,
given its alleged importance to Canoo's strategy.

e The investor leading the case didn't adequately plead falsity for statements
about Canoo's plan to offer its first vehicles through a subscription-based

model and manufacturing strategy, according to the judge.

Canoo Inc. executives must defend against shareholder allegations the failed electric-vehicle startup misled

them about its potential engineering services’ revenue during its blank-check merger to go public.

The investor sufficiently alleged former executives misled the public because they affirmatively represented
that they were pursuing a specific business model and go-to market strategy despite knowing the
immediate revenue from its engineering services wouldn't realize, Judge Fernando M. Olguin said
Wednesday.

It would be “absurd” to suggest they weren't aware of the collapse of the engineering services’ pipeline
when projecting revenue given its alleged importance to Canoo's strategy, the US District Court for the

Central District of California judge said.

But the investor leading the case didn't adequately plead falsity for statements about Canoo’s plan to offer
its first vehicles through a subscription-based model and manufacturing strategy. Shareholder Vladi Shaulov
effectively conceded these were forward-looking and protected by heightened pleading standards for
securities fraud lawsuits by not addressing that argument in his opposition to the executives’ motion to

dismiss, Olguin said.
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Shaulov alleged three Canoo leaders, including most recent CEO Tony Aquila, misrepresented its financial
prospects and strategy before and after the EV-maker’s 2020 merger with special purpose acquisition

company Hennessy Capital Acquisition Corp. IV and in a post-merger shelf stock offering.

Canoo agreed to pay the Securities and Exchange Commission $1.5 million in 2023 to resolve allegations
tied to the SPAC deal. The SEC had also accused Canoo, former CEO Ulrich Kranz, and former Chief
Financial Officer Paul Balciunas of inaccurately projecting revenue of $120 million for 2021 and $250 million

for 2022 tied to its offering of engineering services to other companies.

But “these projections were allegedly unreasonable because, as Kranz and Balciunas should have known,
the two projects on which Canoo based nearly all of its projected revenue were no longer active or
feasible,” the SEC said.

SPACs had fallen out of favor after a boom in the early 2020s, with such deals to bypass the initial public
offering process to go public drawing a wave of shareholder litigation. They've been making a comeback

since President Donald Trump's electoral victory.
Fallen Startup

Shaulov dropped Canoo as a defendant in January after it filed for Chapter 7 bankruptcy. Canoo, in ceasing

operations, joined a gaggle of EV-companies that have filed for some form of bankruptcy in recent years.

The proposed class would include investors who acquired Canoo securities from its Dec. 21, 2020, market
debut through March 29, 2021, when it announced its first financial results as a public company and a shift

away from its go-to-market strategy.

Its stock price dropped 5.3% that day and more than 21% on March 30, 2021-its steepest one-day drop

since the SPAC merger closed, according to data compiled by Bloomberg.

Pomerantz LLP and Holzer & Holzer LLC represent Shaulov. Kirkland & Ellis LLP represents the executives.

None of these firms immediately responded to emails seeking comment.

The case is Blake v. Canoo Inc., C.D. Cal., No. 2:21-cv-02873, 10/22/25 .

(Updates with additional reporting throughout.)

To contact the reporter on this story: Gillian R. Brassil in Washington at gbrassil@bloombergindustry.com

To contact the editors responsible for this story: Carmen Castro-Pagén at ccastro-

pagan@bloomberglaw.com; Patrick L. Gregory at pgregory@bloombergindustry.com
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Rain Oncology Inc. has agreed to pay investors nearly $7.3 million to settle claims that the drug developer

misled them about the basis for a clinical trial, according to a court filing Wednesday.

The proposed accord merits preliminary approval, lead plaintiff Myo Thant and an additional investor,
Branden Schenkhuizen, told the US District Court for the Northern District of California. The amount
represents a 13% recovery of the approximately $56 million in maximum potential damages, Thant and

Schenkhuizen said.

The suit says Rain went directly from a Phase 1 trial of a cancer drug, milademetan, to a Phase 3 trial even
though the drug didn't fit the typical criteria for skipping a Phase 2 trial. Yet Rain allegedly said, before its
initial public offering, that the Phase 3 trial was "based on” the Phase 1 data.

When Rain announced the Phase 3 trial’s failure on May 22, 2023, its stock plunged 88% to close at $1.22 per

share. That was the largest selloff in its history, according to data compiled by Bloomberg.

In February, Judge Edward J. Davila allowed the investors to proceed with claims over the “based on”

statement but tossed claims for alleged post-IPO misrepresentations, saying they hadn’t shown intent.

Rain is now a unit of Pathos Al Inc.
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Levi & Korsinsky LLP is lead counsel for the investors. Gibson, Dunn & Crutcher LLP represents Rain.
The case is Thant v. Rain Oncology Inc., N.D. Cal., No. 5:23-cv-03518, motion 10/22/25 .
To contact the reporter on this story: Martina Barash in Washington at mbarash@bloomberglaw.com

To contact the editor responsible for this story: Kiera Geraghty at kgeraghty@bloombergindustry.com
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News Securities Litigation

FDIC Argues to Second Circuit That Agency 'Owns' Shareholder Claims Against
Failed Bank

Joseph Brooks of the FDIC Legal Division argued during a Tuesday hearing that only the FDIC could bring the claims asserted
by Kessler Topaz Meltzer & Check and Bernstein Litowitz Berger & Grossman—that the executives of Signature and its auditor,
KPMG, purportedly misled shareholders on the bank'’s liquidity as it embraced cryptocurrency.

October 21,2025 at 04:41 PM By Alyssa Aquino

Federal Deposit Insurance Corporation building in Washington, D.C. Photo: Diego M. Radzinschi/ALM

The Federal Deposit Insurance Corporation pushed the Second Circuit against reviving a securities
fraud action against executives of the failed Signature Bank, arguing to a seemingly dubious panel
that the federal government assumed the shareholders’ right to sue when it took the bank under
receivership.

Joseph Brooks of the FDIC Legal Division argued during a Tuesday hearing that only the FDIC
could bring the claims asserted by Kessler Topaz Meltzer & Check and Bernstein Litowitz Berger &
Grossman—that the executives of Signature and its auditor, KPMG, purportedly misled
shareholders on the bank’s liquidity as it embraced cryptocurrency.
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The argument turns on the Financial Institutions Reform, Recovery and Enforcement Act’s
Succession Clause, which states that when FDIC is appointed the receiver of a failed bank, it
assumes every right “of any stockholder... with respect to the institution and the assets of the
institution.”

“This is a paradigm case of what Congress was trying to prevent when it enacted the Succession
Clause. You have shareholders of the bank suing the same defendants for the same misconduct
and seeking to recover from the same sources that the FDIC can recover from,” Brooks said. “In
order to prevent that, Congress set up this system in which they're going to have one entity go out
and recover all the money possible on all the claims.”

The case stems from the failure of the Signature Bank of New York, which was one of the few
banks to accept cryptocurrency deposits. The failure of other crypto-friendly banks—Silvergate
Bank and Silicon Valley Bank—had people rushing to withdraw their deposits from Signature,
eventually prompting the bank’s collapse in 2023.

Suing on behalf of a Swedish pension fund, Sjunde AP-Fonden and other investors, Kessler Topaz
and Bernstein Litowitz argued that bank executives and KPMG covered up Signature's
cryptocurrency exposure. After being appointed receiver for the bank, FDIC intervened in the suit,
arguing the case must be dismissed under FIRREA. District Judge Frederic Block of the Eastern
District of New York agreed and tossed the case in March 2025.

But the circuit panel appeared to struggle with the potential breadth of FDIC’s arguments, with
Judge Richard Wesley stressing the claims against KPMG. How are those “in any way, remotely,
‘with regards to’ the assets of the bank?” Wesley asked.

Brooks answered that the KPMG claims fell under the Succession Clause, and in response to
another question from Wesley, confirmed that under the government'’s read of the Succession
Clause, anything shareholders recover in a securities fraud action must go to the bank’s estate.

“The only way that these stockholders could have suffered losses is to be holding stock during the
period of time that the losses occurred,” said Brooks, suggesting that stocks are bank assets.

But Wesley was unconvinced that the losses were Signature's.

“If I had 100 shares of Signature, prior to the disclosure of its financial instability, and those
financial shares were worth $100,000, and two days later it's worth nothing, | would kind of
personally feel as though | was the one who lost $100,000, not Signature,” he said.

Brooks' responses also seemed perplexing to Judge Raymond Lohier, who asked if the
Succession Clause would bar the suit, if the shareholders had only sued KPMG.



“Could you even have this argument? I'm not sure | understand your answer to Judge Wesley,"
Lohier said. Brooks started speaking, but Lohier quickly cut in, “Because it's a very capacious, very
aggressive argument.”

Sharan Nirmul, a partner at Kessler Topaz, had argued that accepting FDIC's argument would
effectively “vaporize” the shareholders’ claims, as FDIC, which didn’t purchase Signature’s stock,
has no standing to bring a case.

Judge Sarah Merriam asked Brooks to respond to that argument. Brooks disagreed with Nirmul's
assessment.

“The FDIC is entirely empowered to bring those claims,” Brooks said.
Merriam then pressed Brooks on whether the FDIC could replace the shareholders as plaintiffs.

“Just because the FDIC owns the claim... doesn't mean it has to bring it,” Brooks responded. He
added that the agency hasn't yet decided whether it's going to bring its own case against
Signature.
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A coalition of labor unions is fighting Tesla’s proposed $1 trillion pay package for Elon Musk, calling for
public pressure on pension funds and other major shareholders to vote against it.

The pressure campaign announced Wednesday comes ahead of a Nov. 6 shareholder vote on the Tesla
Inc. board of directors’ proposal, which could yield Musk the full sum over 10 years, if the company meets
certain performance metrics under his leadership.

The labor coalition, which also includes advocacy groups such as Public Citizen, said the pay package will
sap shareholder value away from workers whose retirement savings is invested in Tesla.

The proposal also could push Musk’s ownership stake in the automaker to 25%.

“Tesla shareholders can either check Musk’s corporate power grab, or vote to grant him more and more
power,” said Natalia Renta, associate director of corporate governance and power at the Americans for
Financial Reform, also part of the coalition.

Musk played a key role in the first few months of President Donald Trump's second administration,
heading up the Department of Government Efficiency tasked with identifying ways to cut government
spending and lay off federal workers.

“To reward this destructive behavior with an obscene salary is a slap in the face—not only to the federal
workers he's fired, but to the retirees whose pensions are invested in Tesla stock,” said American
Federation of Teachers President Randi Weingarten.

The unions involved in the effort are the AFT and the Communications Workers of America. They urged
the public to visit a website that enables easily sending messages to state pension funds and retirement
fund operators including Fidelity and Vanguard to urge them to vote no.

Two proxy advisory firms, Glass Lewis & Co. and Institutional Shareholder Services, also recently urged
shareholders to vote against the Tesla proposal.
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A smaller, but still record-setting pay package that the Tesla board approved in 2018 remains tied up in
litigation after a Delaware judge last year rejected it, finding the board was too conflicted and Musk held
too much control for the vote to fairly reflect shareholder opinion.

Tesla's board designed the latest pay package to give Musk incentive to focus his energies on running the
automaker for the next decade.

The company didn't immediately respond to a request for comment.

An affiliate of the CWA, the Washington-Baltimore News Guild, represents employees at Bloomberg
Industry Group.

To contact the reporter on this story: Chris Marr in Atlanta at cmarr@bloombergindustry.com

To contact the editor responsible for this story: Rebekah Mintzer at rmintzer@bloombergindustry.com
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Claims of corporate wrongdoing by Elon Musk as Tesla Inc.’s CEO should've followed the electric car-maker
to Texas, where the billionaire moved the company after the same Delaware court twice rejected his pay
package, their attorneys said Wednesday.

The Delaware Chancery Court could set precedent with a decision as to whether the e-vehicle maker’s by-
laws, which require the application of Texas law to shareholder derivative suits filed after its Lone Star
state reincorporation, should also apply to litigation pending when that move occurred, Tesla lawyer Brian
Frawley told the court.

“Tesla shareholders approved that by-law,” the Sullivan & Cromwell LLP partner said. “The stockholders of
Tesla have said, ‘We want any litigation involving the company to proceed in Texas.”

The date the Delaware claims were filed matters more than the by-laws adopted when Tesla shareholders
approved a reincorporation on June 13, 2024, said Lee Squitieri of Squitieri & Fearon LLP, representing
Michael Perry, an investor who claims Musk engaged in insider trading in the sales of over $7 billion of
Tesla shares.

“The line is the date of the shareholder vote and the redomestication vote, and we were before that line,”
he said. “Perry exercised all the rights he had as a shareholder of a Delaware corporation.”

Chancellor Kathaleen St. Jude McCormick presided over the hearing in Wilmington, Del., a week after the
state’s highest court took up the appeal of her rulings that rejected Musk’s CEO pay and a subsequent
shareholder vote approving it despite her finding it was tainted by conflicts of interest.

In January, she combined multiple lawsuits over the billionaire’s alleged insider trading, his Twitter Inc.
acquisition, and his focus on artificial intelligence. She neither ruled Wednesday on the motions to dismiss
nor posed any questions to the parties’ attorneys.
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‘Ample Harm’

Tesla has said Perry’s claims belong in Texas, not Delaware. Musk and other board members also have
said the consolidated claims just “nitpick” his personal behavior when investors should be grateful for
their soaring Tesla returns.

John Nicolaou of Lieff Cabraser Heimann & Bernstein LLP, representing investors leading the consolidated
claims, disputed Tesla’s and Musk's arguments that the car-maker was beating expectations and rewarding
shareholders amid the alleged misconduct.

Tesla lost significant amount of Musk’s time to his social media platform, X, and his artificial intelligence
startup xAl—"time that's worth billions and billions and billions of dollars,” he said.

Meanwhile, Tesla’'s business reputation and vehicle sales suffered because of Musk’s management of the
platform formerly known as Twitter. “This is ample harm,” he said.

Future Impact

If McCormick allows the claims related to Musk’s projects beyond Tesla to advance, she risks allowing the
court to become “a corporate nanny” expected to oversee every business decision brought under
corporate oversight claims, said Boris Feldman of Freshfields US LLP, representing Tesla’'s directors, except
for Musk.

“Tesla’s gone. The issue is how would the decision here impact the business of this court for other
companies,” he said.

Tesla is also represented by DLA Piper LLP (US) and Richards, Layton & Finger PA. Musk is represented by
Quinn Emanuel Urquhart & Sullivan LLP. The other Tesla directors are also represented by Ross Aronstam
& Moritz LLP.

The lead plaintiffs in the consolidated litigation, the Employees’ Retirement System of Rhode Island and
the Cleveland Bakers and Teamsters Pension Fund, are also represented by Prickett, Jones & Elliott PA,
Saxena White PA, Grant & Eisenhofer PA, and The Schall Law Firm. Perry is also represented by deLeeuw
Law LLC and Moore Law PLLC.

The cases are In re Tesla, Inc. Derivative Litig., Del. Ch., No. 2024-0631, hearing 10/22/25 and Perry v.
Musk, Del. Ch., Del. Ch., No. 2024-0560, hearing 10/22/25 .

To contact the reporter on this story: Jennifer Kay in Philadelphia at jkay@bloombergindustry.com

To contact the editor responsible for this story: Andrew Harris at aharris@bloomberglaw.com
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Wheeler Real Estate Investment Trust directors, along with hedge funds that took over the company, have
agreed to pay $7.1 million to settle shareholder class claims that they improperly diluted its common
stock.

The deal is fair and should receive preliminary approval, lead investor Daniel Khoshaba told the US
District Court for the Eastern District of Virginia on Wednesday. The amount represents about 20% of the
$35 million maximum estimated damages, said Khoshaba, who served as Wheeler's CEO before allegedly

being forced out.

Khoshaba alleges that Joseph Stilwell, principal of Stilwell Value LLC and other funds making up the so-
called Stilwell Group, gained control of the Wheeler REIT and planned to buy back its Series D preferred
stock—but came to view the D stock as an opportunity to enrich the group and other insiders

Wheeler prevailed in a separate freeze-out suit over its acquisition of another shopping center company,
Cedar Realty Trust Inc., before Judge Mark S. Davis allowed this suit to proceed

The proposed settlement—drawing on directors and officers insurance—is fair and adequate because Wheeler
is “cash-strapped,” with a market capitalization of about $4 million, Khoshaba said in requesting court approval

Rolnick Kramer Sadighi LLP is lead counsel for the proposed class. Spotts Fain PC and Gordon Feinblatt
LLC represent the individual defendants. O'Hagan Meyer PLLC and Allegaert Berger & Vogel LLP represent
the funds.

The case is Khoshaba v. Stilwell , E.D. Va., No. 2:24-cv-00237, motion 10/21/25 .
To contact the reporter on this story: Martina Barash in Washington at mbarash@bloomberglaw.com

To contact the editor responsible for this story: Patrick L. Gregory at pgregory@bloombergindustry.com
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early-and-too-late

Kevin LaCroix October 23, 2025

Geoffrey B. Fehling

Machaella Reisman

In the following guest post, Geoffrey B. Fehling and Machaella Reisman of the
Hunton Andrew Kurth law firm,take a look at a recent Delaware federal court
decision involving a D&O insurance coverage dispute in which one of the key issues
was the timing of the policyholder’s declaratory judgment action against its excess
insurers. A version of this article was previously published on the Hunton Insurance

Recovery Blog. | would like to thank Geoff and Machaella for allowing me to publish
their article as a guest post on this site. | welcome guest post submissions from
responsible authors on topics of interest to this site’s readers. Please contact me
directly if you would like to submit a guest post. Here is the author’s article.
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The decision of when to sue insurance companies, especially excess insurers, can
be difficult, especially in disputes involving multiple claims, long timelines, and
conflicting coverage positions between insurers. A recent federal court in
Delaware, General Cable Corp. v. Scottsdale Indemnity Co., No, 1:24-CV-00797-
TMH, 2025 WL 2576384, (D. Del. Sept. 5, 2025) underscores the timing risks in
pursuing recovery in and out of litigation. In a word of warning to Delaware
policyholders, the court dismissed a lawsuit against a manufacturer’s directors and
officers excess liability insurers because its claims were either not ripe for
adjudication or untimely filed.

Background

Between 2011 and 2016, a wiring manufacturer was insured under three layers of
D&O insurance, with Scottsdale providing second-layer excess coverage. Starting
in 2012, the manufacturer incurred defense costs while defending against
government investigations into its accounting practices and lawsuits alleging
violations of the Foreign Corrupt Practices Act (FCPA).
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The manufacturer sought coverage for these defenses costs for the lawsuits which
were resolved in April 2019. The primary insurer and first excess insurer agreed to
pay for part of the loss, albeit based on different coverage rationales. One insurer
took the position that the accounting investigations and FCPA lawsuits were a
single related claim under its 2011 policy, while the other insurer took the position
that the accounting investigations were one claim under the 2011 policy and the
FCPA lawsuits were another claim under the 2012 policy. Despite recovering from
two insurers, the manufacturer still had more than $32 million in outstanding
defenses costs, which is continued to pursue from the insurers.

The manufacturer notified Scottsdale of the claims. While Scottsdale
acknowledged the notice, it did not provide a coverage position and neither
denied nor agreed to cover the claims. The manufacturer then began discussing
mediation with the first two layers of coverage to resolve the coverage disputes.
The manufacturer requested that Scottsdale participate in that mediation with the
other insurers, but again Scottsdale failed to respond by providing a coverage
position.

Delaware Federal Court Finds Coverage Claim Both Not Ripe and Too Late

The manufacturer filed suit against Scottsdale in 2024 for declaratory judgment
and anticipatory breach of contract. The insurer moved to dismiss, arguing that
the declaratory judgment claim and the anticipatory breach of contract claim were
barred by Delaware's three-year statute of limitations. Applying Delaware law, the
court agreed and dismissed the lawsuit.

The court’s ruling on the policyholder’s anticipatory breach of contract claim
turned on when the excess policy attached and required the insurer to cover the
claims. A contract is not breached, the court explained, until the time for
performance is expired.

In that regard, the excess policy provided that “[i]t is expressly agreed that liability
shall attach to the Company only after the full amount of the Underlying Limits is
paid in accordance with the terms of the Underlying Policies by any or all of the
following . .." The court found that this provision meant the excess insurer was
entitled to wait out “good-faith coverage disputes” between the manufacturer and
its other insurers without breaching its performance obligations.

Accordingly, the manufacturer’s anticipatory breach of contract claim was not yet
ripe for adjudication until the underlying policies were paid, and consequently, the
statute of limitations had not yet begun to run. The court dismissed the claim
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without prejudice.

As for the declaratory judgment claim, the court noted that, under Delaware law,
insurance claims become ripe when an insured establishes that there is a
“reasonable likelihood” that coverage under the disputed policies will be
triggered. Delaware also has a three-year statute of limitations, which the court
explained applies to any breach of contract action based on a promise, which
includes declaratory judgment claims. The court emphasized that the
manufacturer incurred significant defense costs of more than $32 million, which
would implicate Scottsdale’s excess policy regardless of the other insurers’
coverage positions. Because Scottsdale insured the manufacturer for losses over
$25 million, and because the manufacturer had incurred defense costs far above
the policy’s attachment point.

The claim became ripe, the court concluded, the day that the underlying
accounting investigations and FCPA lawsuits against the manufacturer were
resolved in 2019. It was from that date that Delaware’s three-year statute of
limitations for the declaratory judgment claim began to run. Unfortunately for the
manufacturer, it waited over five years to bring the declaratory judgment action
against the recalcitrant excess insurer. Accordingly, that cause of action was time
barred and dismissed with prejudice.

Takeaways

The General Cable decision highlights an interesting dichotomy where some
insurance coverage claims can be timed-barred while others are not yet ripe. This
can create a challenging set of factors for policyholders to balance when
considering whether and when to bring a coverage lawsuit.

The Importance of Attachment Provisions

A proactive evaluation of the so-called “attachment” provisions in excess policies
can help prevent the “too early” outcome in General Cable. Attachment provisions
guide when excess coverage comes into play and impact whether a coverage
claim might be ripe.

Evaluating the attachment provisions in an excess policy throughout the claim
timeline—especially in disputes involving multiple claims over many years
involving different insurance towers—can help guide important decisions of when
to pursue excess insurers that have not lived up to the terms of their policies.
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The Clock Is Ticking

In what may seem like a draconian outcome to some, the court in General
Cable strictly enforced Delaware’s three-year statute of limitations period for
breach of contract based on a promise, including declaratory judgment claims.
Every state has its own limitations period, with some states applying materially
different standards to assess when those periods begin to run.

A subpart of the discussion is the threshold question of what state’s laws even
apply, since policyholders need to know the applicable limitations period before
deciding when suit needs to be filed. Many times choice of law is clear, including if
a policy has a choice-of-law provision, but in other claims there can be material
differences in law addressing limitations periods that lead to separate disputes
over governing law.

The manufacturer’s predicament in General Cable is all too common. The company
seemed to be doing everything right—timely submitting claims, defending and
resolving underlying disputes, coordinating recoveries under different policies,
and attempting to resolve coverage disputes outside of formal litigation—yet over
many years was ignored and rebuffed by the excess insurer, which failed to
substantively respond or take action to move the claims towards resolution.

But when the policyholder was forced into litigation, the insurer benefited from
those significant delays in prevailing on a limitations defense. Tools like tolling
agreements and similar formal agreements to preserve rights under policies while
underlying claims or complicated insurance claims run their course can help avoid
accidental forfeiture of coverage due to the passage of time.

Conclusion

When to bring a coverage lawsuit is always a tough decision. Coordinating with
coverage counsel, brokers, and risk professionals early and often to manage
different claim timelines and limitations periods can help mitigate those risks.

Copyright ©2025, Kevin M. LaCroix. All Rights Reserved.
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Earlier this year, the parties to the consolidated antitrust litigation involving college
athletes name, image, and likeness rights (NIL) entered a settlement. The settlement

(s generally referred to as the “House Settlement.” In the time since the settlement,

there have been further developments raising questions about the settlement.
Among those developments is that certain college athletes have raised objections to
the settlement. In the following guest post, Sarah Abrams takes a look at the
athletes’ objections and considers their management liability implications. | would
like to thank Sarah for allowing me to publish her article as a guest post on this site.
| welcome guest post submissions from responsible authors on topics of interest to
this site’s readers. Please contact me directly if you would like to submit a guest post.
Here is Sarah’s article.
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Objections by and on behalf of student-athletes continue to be made to the /In Re

College Athlete NIL litigation settlement (House Settlement). Recent objection
letters filed by California Polytechnic State University (Cal Poly) Olympic sport
athletes highlight allegations that could create management liability exposure for
Member Institutions opting into the House Settlement. Specifically, former Cal
Poly swimming and diving team members claim that the elimination of the
swimming and diving team "violate(d) both the spirit and the letter of Title IX" and

that additional funds were then donated to Cal Poly’s football program.

Given the large reported financial payments reportedly made to student athletes
for their NIL in the post-House Settlement era, the potential for Title IX and
financial mismanagement claims against Membership Institutions could increase.
D&O Diary readers may recall that the House Settlement resolved litigation
surrounding payment to student athletes for use of their Name, Image, and
Likeness (NIL). NIL refers to a person'’s legal right to control how their image is
used, including for commercial purposes. Student-athletes had long been
prohibited from making deals to profit from their NIL.
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Complaints alleging Title IX violations and potential remedies may be expensive
and result in follow-on administrative action and claims against Membership
Institution leadership by donors, alumni, board members, and creditors. The
following discusses the status of the Saving Colleges Sports Executive Order
directives, specific Cal Poly objector allegations, and the impact of alleged Title IX
and financial mismanagement claims.

Saving College Sports

As | recently discussed on the D&O Diary, President Trump'’s July 24 Executive

Order, Saving College Sports (Saving College Sports EO), stated that it would be
the Administration’s policy to protect opportunities for scholarships and athletic
competition in women'’s and non-revenue (Olympic) sports. A Bloomberg article

published weeks before the Saving College Sports EO was issued estimated that,
after the House Settlement was announced, around 41 D-1 Olympic sports
programs were cut across NCAA Division 1, affecting 1,000 athletes.

Notably, the NCAA responded to the President’s Saving College Sports EO that,
while it appreciated the Administration’s focus on the opportunities college sports

provide student-athletes, “there are some threats to college sports that federal
legislation can effectively address and the Association is advocating with student-
athletes and their schools for a bipartisan solution with Congress and the
Administration.”

And yet, to date, there has been no movement by administrative agencies,
Congress, or state governments towards accomplishing the Saving College Sports
EO’s directives regarding scholarship expansion and retention offered by
Membership Institution athletic departments.

Cal Poly Objections

Rather, as the recent Cal Poly objections seem to indicate, Member Institutions,
defined by the House Settlement as “any college, school, or university that is a
member in any sport of NCAA Division | and/or a Conference Defendant, together
with any entity owned, controlled, funded, or operated by said college, school, or
university (or any division or department thereof),” are beginning to reallocate
financial resources in ways that appear to run afoul of Title IX and the Saving
College Sports EO.
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One of the Cal Poly swimming and diving team House Settlement objectors,
Abigail Leight, stated in her letter that Cal Poly’s elimination of its swimming and
diving team programs “raises serious” Title IX concerns. Leight indicated that, even
though Cal Poly’s undergraduate student body is made up of 51% women, women
make up only 38% of Cal Poly’s athletic opportunities. She also noted that Cal
Poly chose to spend $6.9 million on its football program. Leight's allegations
highlight potential Membership Institution management liability exposure
stemming from purported Title IX sex discrimination and financial
mismanagement.

Title IX

Title IX applies to any education program or activity receiving federal financial
assistance. It protects “any person” from sex discrimination in such programs, not
just students. The Supreme Court has held that employees of federally funded
educational institutions can sue their employers under Title IX for sex
discrimination, and circuit courts have recognized Title IX claims brought by
professors, teachers, coaches, and other staff. Thus, even if student-athletes are
reclassified or found by a court to be "employees” by receiving compensation for
being rostered with a Member Institution, Title IX claims may be brought.

Statutory remedies for failure to comply with Title IX include termination or refusal
by the DOE of federal financial assistance. In addition, student athletes can file a
private cause of action against a Member Institution alleging Title IX violations. A
presiding court may order the Member Institution to reinstate sports, expand
opportunities, or allocate funding to comply. Plaintiff student athletes are eligible
to be awarded monetary relief for intentional discrimination (including lost

scholarships, out-of-pocket costs, and emotional distress) and recovery of legal
fees incurred in bringing the case.

Discussion

Expenses incurred in defending Title IX cases may be costly for Member
Institutions and management liability insurers. Also, if Title IX violations are found,
loss of federal financial assistance, reallocation of funding, and monetary relief
paid to student athletes may result in executive and board liability claims against
Member Institutions and their leadership.

Take, for example, the claims brought by Scott lannaccone, a former Cal Poly

swimming and diving team member. lannaccone alleged that Cal Poly continued
to spend $6.9 million annually on its football program even though the University
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President stated the swimming and diving program was the result of “an
unfortunate reality given the approved NCAA House settlement, state budget, and
the tenuous situation moving forward for both the state and the NCAA."

According to the NCAA, in 2024, Cal Poly's total athletic department revenue was
$37,134,737, its expenses were $35,998,471, and $27,346,027 was allocated back
to the university. Cal Poly opted into the House Settlement and then cited its
participation in the Pool, which allows it to share revenue with our Division |
schools to pay athletes, as putting a financial strain on its athletic department.
Based upon the NCAA's 2024 report, Cal Poly's athletics generated enough gross
margin to cover expenses and remit a significant subsidy to the institution. Other
Member Institutions that opted in to the House Settlement showed similar
financial efficiencies.

The transfer back to Cal Poly, or other similarly situated Member Institutions, may
be seen by potential plaintiffs, like alumni, donors, students, or staff, as having
stripped out funds that might otherwise support scholarships and non-revenue
sports (like swimming and diving).

Certainly, Cal Poly is not the only Member Institution that may be facing financial
strain after opting into the House Settlement. Thus, insurers of colleges and
universities that are rebalancing athletic department and Pool revenue may want
to evaluate whether Olympic sports are likely to be eliminated in the near term as
one way to forecast the potential for future Title IX and financial mismanagement
claims.

The views expressed in this article are exclusively those of the author, and all of the
content in this article has been created solely in the author’s individual capacity. This
article is not affiliated with the author’s company, colleagues, or clients. The
information contained in this article is provided for informational purposes only, and
should not be construed as legal advice on any subject matter.

Copyright ©2025, Kevin M. LaCroix. All Rights Reserved.
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Elanco 401(k) Investors Sue Over Target-
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Elanco US Inc.'s 401(k) plan participants hit the veterinary medicine company with a proposed class action
claiming its plan is plagued by poorly performing target-date funds.

The lawsuit, filed Tuesday in the US District Court for the Southern District of Indiana, challenges a suite of
target-date funds from non-party American Century that previously served as the Elanco plan’s default
investment option. These funds, which held more than two-thirds of the plan’s assets between 2020 and
2023, consistently underperformed their benchmarks and experienced an “alarming turnover rate and
loss of market share” that should have prompted the company to take action, according to the complaint.

Target-date funds, which are designed to gradually shift investment strategies as investors approach
retirement, have driven dozens of recent lawsuits alleging fiduciary breach under the Employee Retirement
Income Security Act

The lawsuit brings ERISA claims on behalf of a proposed class of thousands of people who were Elanco plan
participants or are their beneficiaries

Elanco didn’t immediately respond to a request for comment

Walcheske & Luzi LLC represents the plan participants.
The case is Phillips v. Elanco US, Inc., S.D. Ind., No. 1:25-cv-02159, complaint filed 10/21/25 .
To contact the reporter on this story: Jacklyn Wille in Washington at jwille@bloombergindustry.com

To contact the editor responsible for this story: Tonia Moore at tmoore@bloombergindustry.com

© 2025 Bloomberg Industry Group, Inc. All Rights Reserved
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Utah AG Fires Motley Rice From Opioid Lawsuit

The Utah attorney general’s decision this month comes after one of the defendants, OptumRx, moved to disqualify Motley Rice
for conflict-of-interest reasons.

October 23,2025 at 08:29 AM By Amanda Bronstad

What You Need to Know

o United HealthCare's OptumRx alleges Motley Rice unethically used confidential information the firm obtained
when representing other government entities—specifically, the city of Chicago, the state of Hawaii and the District
of Columbia—in prior cases over insulin pricing.

o Last year, U.S. District Judge Dan Polster, who is overseeing thousands of lawsuits in the opioid multidistrict
litigation in the Northern District of Ohio, declined OptumRx’s request to disqualify Motley Rice from the plaintiffs’
executive committee.

» Last month, Motley Rice members Elizabeth Smith and Linda Singer, in Washington D.C., as well as lawyers at the
Utah attorney general’s office, opposed the disqualification.

Courtesy photo
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The Utah attorney general’s office abruptly fired Motley Rice from its opioid lawsuit after one of the
defendants moved to disqualify the plaintiffs’ firm for conflict-of-interest reasons.

Utah Attorney General Derek Brown, a Republican who took office at the start of 2025 after
campaigning on issues like transparency and efficiency, sent an Oct. 16 letter to Motley Rice
dismissing the firm from the state’s opioid case. The firing is the first following repeated
accusations in multiple cases from one of the opioid defendants, United HealthCare's OptumRx,
that Motley Rice unethically used confidential information about the pharmacy benefit manager’s
business practices.

Motley Rice allegedly obtained that information when representing other government entities—
specifically, the city of Chicago, the state of Hawaii and the District of Columbia—in prior cases
over insulin pricing. And OptumRx has previously raised similar allegations in at least half a dozen
other opioid cases, although no judge has granted its request.

"We terminated the contract. We did it pursuant to the best interest of the state,” a spokesperson
for the Utah attorney general’s office told Law.com.

Motley Rice spokeswoman Alicia Ward, in its statement, said, “The meritless accusations from
OptumRXx are an attempt to skirt legal responsibility in litigation that alleges in detail how the
company put profits ahead of public health by favoring, promoting and dispensing opioids in
exchange for rebates and other fees. Its allegations against Motley Rice have been unanimously
rejected and dismissed by six courts.”

Last year, U.S. District Judge Dan Polster, who is overseeing thousands of lawsuits in the opioid
multidistrict litigation in the Northern District of Ohio, declined OptumRx’s request to disqualify
Motley Rice from the plaintiffs’ executive committee. Months later, U.S. District Judge Patti Saris,
of the District of Massachusetts, refused OptumRx’s motion to disqualify Motley Rice from the city
of Boston’s case, as did Los Angeles Superior Court Judge David Cuningham, in Los Angeles
County’s lawsuit, both of which cited Polster’s decision. On Sept. 4, a California appeals court
upheld Cunningham'’s decision.

And, earlier this year, U.S. District Judge Matthew Maddox of the District of Maryland rejected
Optum'’s disqualification motion of Motley Rice in a case brought by Anne Arundel County.

Neither Bentley Tolk, a shareholder at Parr Brown Gee & Loveless in Salt Lake City, nor Matthew
McGuire, an Alston & Bird partner in Raleigh, North Carolina, representing OptumRx, responded to
requests for comment.

Motley Rice: 'Speculative, Vague, Amorphous’



Although drug manufacturers and distributors, and some retailers, have settled opioid cases for
billions of dollars, OptumRx is one of the pharmacy benefit managers remaining as a defendant in
many of the lawsuits brought by cities, counties and states.

In his order, Polster noted he was “very uncomfortable” with Motley Rice’'s government client

arrangements and agreed with OptumRx that Motley Rice was acting as a “public officer” in its
prior government cases, and is now representing private clients, even though they are cities and
counties.

But he questioned whether the firm obtained confidential documents, given that the same
materials should have been provided in the multidistrict litigation and found the timing of
OptumRx’s disqualification motion “somewhat troubling,” given that Motley Rice member Joe Rice
was appointed to the plaintiffs’ executive committee in 2018. The U.S. Court of Appeals for the
Sixth Circuit refused to take up OptumRXx’s petition to review Polster’s ruling.

OptumRx also has attempted to disqualify Polster and the special master in the opioid
multidistrict litigation, David Cohen.

In the Utah case, OptumRx cited the American Bar Association’s Rules of Professional Conduct
and the Utah Rule of Professional Conduct 1.11(c ), which states that a lawyer with confidential
government information, acquired when serving as a “public officer or employee,” may not
represent a private client in a manner in which the same “information could be used to the
material disadvantage of that person.”

“The plaintiffs’ legal theories in these opioid cases overlap with the topics on which Motley Rice
obtained confidential information through its government service,” Tolk wrote in the July 31
disqualification motion. “OptumRx does not challenge government authority to investigate, nor
does it seek to intrude on any party’s ability to select its counsel.

"But the ethics rules are clear: Motley Rice is not allowed to obtain confidential information about
OptumRx by wielding government power and then, after obtaining the information, to represent
other clients in private litigation against OptumRx where that same information could be used
against OptumRx,” Tolk said.

Before the state responded, U.S. District Judge David Barlow, in the District of Utah, who inherited
the case earlier this year after it was removed from the Third Judicial District, in Utah's Summit
County, recused himself from the case. His Aug. 7 order gave no reason, but Barlow, an appointee
of President Donald Trump, served in 2011 as general counsel and Judiciary Committee counsel
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to U.S. Senator
Mike Lee, a
Republican from
Utah. Brown, the
Utah attorney
general, was
Lee's former
deputy chief of
staff and state
director, in 2014.

U.S. District
Judge Jill Parrish,
the new judge in
. . . . . i ) ) the case, who
Linda Singer, Motley Rice member in Washington D.C. Photo: Diego M. Radzinschi/ALM _
President Barack

Obama appointed in 2015, has not yet ruled on the disqualification motion.

In a Sept. 4 motion, Motley Rice members Elizabeth Smith and Linda Singer, in Washington, D.C.,
as well as lawyers at the Utah attorney general’s office, opposed the disqualification. They insisted
that Motley Rice was not serving as a public officer or employee in the prior cases, nor did it obtain
“confidential government information” that put OptumRx at a material disadvantage.

“Simply put,” they wrote, “OptumRx’s contention is speculative, vague, amorphous, and belied by
the evidence.”
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Critical Mass With Law.com’s Amanda Bronstad: Paraquat Judge Orders Aimee
Wagstaff Not to ‘Blow Up the Settlement’, Thousands of Talc Cases Could Be
Dismissed

October 22,2025 at 09:13 AM By Amanda Bronstad

Credit: luchschenF/Adobe Stock

Welcome to Law.com Class Actions: Critical Mass, a weekly briefing for class action and mass
tort attorneys.

This week: Aimee Wagstaff appeared in court to explain why her upcoming video conference on
paraquat lawsuits wasn't designed to impede a proposed global settlement. A federal judge in
New Jersey ordered thousands of cases dismissed from the talc multidistrict litigation because
they focus on gynecological cancers other than ovarian cancer. Find out who represents Adobe in
a consumer class action over its subscription services.

I'm Amanda Bronstad. Feel free to reach out to me with your input. My email is
abronstad@alm.com. Follow me on LinkedIn or X: @abronstadlaw.



https://www.law.com/news/
https://www.law.com/author/profile/amanda-bronstad/
https://www.linkedin.com/in/amanda-bronstad-4b709313/
https://twitter.com/abronstadlaw
https://www.law.com/

Aimee Wagstaff of Wagstaff Law Firm.

Wagstaff: ‘People Call Me A Lot

A federal judge ordered plaintiffs’ attorney Aimee Wagstaff (Wagstaff Law Firm) not to interfere
with a planned settlement in the multidistrict litigation over the herbicide paraquat.

At a brief hearing, U.S. District Chief Judge Nancy Rosenstengel in the Southern District of lllinois
was not persuaded by Wagstaff's insistence that a video conference she planned for next month
wasn't designed to “undermine the MDL settlement.”

“So, Miss Wagstaff,” the judge started out the hearing, according to a transcript, “what are you
doing?”

She was concerned Wagstaff had emailed lawyers on the listserv for Women En Mass, which has
its annual retreat Oct. 26-28.

Wagstaff, who showed up in court with a legal ethics attorney, told the judge she cleared the email
with the special master before sending it. She insisted that some of her paraquat clients would be
excluded from the settlement or did nor have enough information about the deal. Many of them
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are in the Philadelphia Court of Common Pleas, where Wagstaff serves as co-lead counsel for the
paraquat cases.

Rosenstengel, according to the transcript, directed the special master to share her order with state
court judges, prompting this response from Wagstaff in court:

“I'm not going to try to undermine any MDL deal, but | do think it is within my—something that | can
give my opinion on. People call me a lot, especially because I'm co-lead in the Philadelphia deal.
And we've had some different results and different strategies out there, and people want to know
what to do with their non-MDL cases.”

Johnson & Johnson baby powder.
‘Ovarian Cancer Claims Should Be The Primary Focus’
A federal judge ordered that thousands of talcum powder cases against Johnson &

Johnson involving gynecological claims other than ovarian cancer be dismissed with prejudice,
unless they have the medical records and a general causation expert to pursue their case.

The Oct. 16 order by U.S. Magistrate Judge Rukhsanah Singh, in the District of New Jersey,
comes after Johnson & Johnson attorney Jessica Brennan (Barnes & Thornburg) informed the
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court about an agreement with the plaintiffs’ steering committee in the talc multidistrict litigation.
The Oct. 14 letter said all lawyers agreed that non-ovarian gynecologic cancer claims were “not
supported by science.”

The multidistrict litigation, however, focuses solely on cases brought on behalf of women with
ovarian cancer.

The other gynecological claims came up in Johnson & Johnson's third talc bankruptcy, which was
dismissed by a judge this year. At a hearing, testimony focused on Johnson & Johnson’s $10
billion bankruptcy plan, which included thousands of gynecological claims other than ovarian
cancer. Mikal Watts (Watts Law Firm), who supported the plan for thousands of talc clients, called
this month’s order “both typical and appropriate.”

Leigh O'Dell (Beasley Allen), co-lead counsel in the talc multidistrict litigation, told me:

“Importantly, the court’s order makes clear that for any plaintiffs who are diagnosed with ovarian
cancer in the future, they will have every right to pursue a claim for ovarian cancer. Plaintiffs’
leadership has long held the position that a causal link between ovarian cancer and genital talc
use is supported by the scientific evidence, not claims involving other gynecologic cancers, such
as uterine cancer or cervical cancer. J&J attempted to use these non-ovarian claims to gain
approval of its third misguided bankruptcy through individual payments of S1500. That scheme
would have resulted in grossly underpaying the claims of women with medical diagnoses of
ovarian cancer. Whether in the bankruptcy court or now in the MDL, ovarian cancer claims should
be the primary focus.”
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Arnold and Porter attorney Doug Winthrop at the firm's DC offices Jan. 23, 2013. Photo: Jay Mallin

Who Got the Work?

Jeremy Kamras (Arnold & Porter) appeared on behalf of Adobe Inc. in a class action

lawsuit alleging deceptive practices related to its subscription services and cancellation
procedures. The lawsuit, filed on Aug. 4 in U.S. District Court for the Northern District of
California, followed a Federal Trade Commission complaint against Adobe. Adobe filed a motion
to dismiss the case this month. In addition to Kamras, Arnold & Porter attorneys Douglas Winthrop
and Joseph Farris joined in the motion to dismiss.

Here's what else is happening:

PFAS Shutdown: The federal government’s shutdown has prompted the U.S. Department of
Justice’s attorneys to halt a closely watched case over toxic chemicals at a Superfund site in New
Mexico. U.S. District Judge Richard Gergel, who is overseeing the multidistrict litigation in the
District of South Carolina over PFAS contamination caused by aqueous film-forming foam used
by firefighters, granted the DOJ'’s request this month to halt deadlines in the case. His order ruled
that the case, which the state of New Mexico brought under the federal Comprehensive
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Environmental Response, Compensation, and Liability Act, or CERCLA, is stayed until Congress
has appropriated funds for the Department of Justice.

Colorado Target: The U.S. Judicial Panel on Multidistrict Litigation sent more than 20 antitrust
class actions aimed at the makers and sellers of bowhunting equipment to the District of
Colorado, which hasn't had a multidistrict litigation docket in 16 years. The panel called the district
“underutilized” and assigned the cases, which names defendants such as Bass Pro Shops and
Dick’s Sporting Goods, to U.S. District Chief Judge Philip Brimmer. At Sept. 25 oral arguments,
Eric Olson (Olson Grimsley) made the argument that Colorado was overdue for a multidistrict
litigation assignment. The defendants had argued for the District of Utah.

‘Ponzi Scheme’?: A New York plaintiffs’ firm that handles mass tort litigation, such as Roundup
and talcum powder, was hit with a new lawsuit on Monday alleging it failed to pay litigation
financing investors who poured more than $15 million into its cases. Sylvia Benito, a Miami
investment professional, sued Edward Lake (the Lake Law Firm) and his firm, in Sayville, New York,
for “effectively running a Ponzi scheme.” William “Bill” Brewer (Brewer) filed the case on behalf of
Benito, who seeks $2.55 million in compensatory damages and an $8.55 million constructive trust
over Lake’s assets and those of his firm.

Thanks for reading Critical Mass! ALM’s Riley Brennan will be filling in for me next week.
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Judges Admit to Using Al After Made-Up Rulings Called Out
Oct. 23, 2025, 8:45AM PDT

Two federal judges who issued rulings containing made-up elements said their staff employed Al tools in

the drafting process.

The judges—US District Judge Julien Neals in New Jersey and US District Judge Henry Wingate in
Mississippi—admitted to the Al usage in letters addressing questions raised by Senate judiciary committee
chairman Chuck Grassley (R-lowa). The judges’ letters, which were mailed to the Administrative Office of the

US Courts Director Robert Conrad on Oct. 20 and 21, were reviewed by Bloomberg Law.

Judge Neals said a law school intern in his office used Chat GPT to perform legal research, resulting in an
order that contained case quotations that didn't exist. Judge Wingate said his law clerk used the Al tool
Perplexity as a drafting assistant, resulting in an opinion that referred to parties, allegations, and quotes

unconnected to the case.
“It was a draft that should have never been docketed,” Judge Wingate wrote. “This was a mistake.”

Judge Neals said the law school intern who used Chat GPT didn’t have access to confidential or non-public
information when using the Al tool; Judge Wingate said the clerk didn't input any confidential or non-public

information about the case into Perplexity.

Grassley's probe began after both judges rescinded and replaced rulings that lawyers in the cases flagged

as problematic.
To contact the reporter on this story: Justin Henry in Washington DC at jhenry@bloombergindustry.com

To contact the editor responsible for this story: Alessandra Rafferty at arafferty@bloombergindustry.com
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Analysis = Artificial Intelligence

A Judge Arguing With Himself? An Al Avatar Demo—and a Few Words of
Caution
U.S. District Chief Judge Frank Volk of the Southern District of West Virginia showcased Al’s potential in judicial training—even

as he urged strict guardrails and warned of career risks for lawyers who misuse the technology.

October 22,2025 at 06:30 AM By Ross Todd

Judge Frank Volk, left, and Professor Amy Cyphert, speaking during a BJI Webcast. Image via web video

U.S. District Chief Judge Frank Volk of the Southern District of West Virginia gave a hard “no” this
week when asked if he uses generative artificial intelligence to draft legal opinions. And he
stressed that all clerks and incoming associates need to be trained to avoid using generative Al
tools as primary sources.

But Volk is perhaps the farthest thing from a Luddite or Al skeptic on the federal bench.

During a web presentation about how to use artificial intelligence and how to catch it hallucinating,
the judge gave a mind-bending demonstration of a use case that never crossed my mind until |
saw it in action. Volk played a split-screen video where he appeared to be talking to another
version of himself. That other Judge Volk, though, was an avatar he created using the Al video tool
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HeyGen. Volk prompted the avatar to help him brush up on how to handle objections to evidence
under Rule 403 at trial, with the avatar playing the role of the objecting lawyer and the judge
running through his reasons for overruling the objection. At a certain point in the back-and-forth,
the real Judge Volk cut off the argument and asked for feedback from the avatar.

“You did really well, judge. You stayed confident, explained your reasoning clearly and addressed
the rule 403 balancing,” the avatar said to the judge. “For improvement, you might explicitly ask the
attorney to tailor their questions to minimize prejudice or suggest limiting instructions to clarify
what evidence is admissible,” the avatar said before asking the judge if he would like to move on
to another scenario.

Eye-opening? Yes. Unnerving? A little bit.

The demonstration came Monday as part of a presentation sponsored by the Berkeley Judicial
Institutethat Volk made alongside Amy Beth Cyphert an associate professor at the West Virginia
University College of Law.

Cyphert said she and the judge are both excited about Al and some of the benefits it could bring to
the judiciary. "But we're also both incredibly mindful of the fact that we don't reach those benefits
if we're not really clear-eyed about some of the potential problems,” she said.

The discussion focused quite a bit on the, by now, well-documented problems around
hallucinations in gen Al outputs to legal queries. But Cyphert also called attention to the
phenomenon of regurgitation, where some gen Al tools will respond to a prompt with accurate
information, but material that's been lifted from another source, such as a law review or a judicial
opinion, without attribution. “It can be verbatim, big passages,” she said. "l do worry sometimes
that people don't realize that we can actually get inadvertent regurgitation there.”

Cyphert said that she also worries about her students using generative Al tools too early in their
“life cycle as legal writers.” She pointed out that there’s a current line of research showing that
while use of generative Al tools like large language models can increase creativity on an individual
level, it can lead to conformity to the same mean with wider adoption. "This is not a reason, of
course, to not use these tools,” she said. “It's a reason to be really thoughtful about how and when
you use them, and especially for those of us who work with students, to think a lot about when to
introduce them to students and how to do that.”

Late in the program, Volk gave another demonstration of using a generative Al tool to create a new
GPT by uploading the Law Clerk Handbook published by the Federal Judicial Center. He then
asked the new GPT how a new clerk should handle personal phone calls to chambers. The tool
gave the appropriate answer and when prompted, pointed the judge to the correct section of the
handbook. Both Volk and Cyphert said that limiting the sources that Al tools can draw from can
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help alleviate some, but not all, concerns around hallucinations. But they also stressed that users
need to consider any confidentiality or copyright concerns about the uploaded material.

Volk said that experimenting with the tools could breed a certain level of “fear of missing out” that
would get those still hesitant to start adopting Al tools in some fashion. But he offered some
additional notes of caution, especially when it comes to new lawyers. “Training your law clerks or
your new associates about its proper use is absolutely critical,” he said. He said it's important to
have effective policies in place. But even with policies and use restrictions, he still tends to double-
check everything and know who is using what for what purposes in his chambers. “All it takes is
one person that doesn't follow the rules,” Volk said. “If it can slip through and does, it can just
transform your career.”

Page printed from:

NOT FOR REPRINT
© 2025 ALM Global, LLC, All Rights Reserved. Request academic re-use from www.copyright.com. All other uses, submit a
request to asset-and-logo-licensing@alm.com. For more information visit Asset & Logo Licensing.



https://www.copyright.com/
mailto: asset-and-logo-licensing@alm.com
mailto: asset-and-logo-licensing@alm.com
https://www.law.com/asset-and-logo-licensing/

Best Practices = Artificial Intelligence

‘It’s Like Ozempic for Legal Work’: Al Wows In-House Lawyers but Also Leaves
Them Wanting

“Al's output is so confident and sounds so authoritative, it can't possibly be wrong—but that's just not the case,’ said Jeffrey

Huang, senior assistant general counsel at Textron Specialized Vehicles.

October 22,2025 at01:19 PM By Trudy Knockless

A panel discussion at the Association of Corporate Counsel annual meeting in Philadelphia focused on Al
successes and setbacks. Participating were, from left, John Rondini of Brooks Kushman, Jessica Nguyen
of DocuSign, Paul Liu of PacketFabric and Jeffruey Huang of Textron Specialized Vehicles. Photo: Trudy
Knockless/ALM

The explosion of generative Al tools has prompted both excitement and anxiety inside corporate
legal departments, as attorneys weigh the benefits of automation against privacy, compliance and
intellectual property risks.

At the 2025 Association of Corporate Counsel annual meeting in Philadelphia, a panel of legal and
tech leaders gathered this week for a wide-ranging discussion on how Al intersects with
intellectual property and data privacy.
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The panelists—Jeffrey Huang, senior assistant general counsel at Textron Specialized Vehicles;
Paul Liu, general counsel of PacketFabric; and Jessica Nguyen, deputy general counsel of Al
innovation and trust at DocuSign—shared how they’re experimenting with Al in their workflows,
what's working, and where they’re drawing the line. Moderating the session was John Rondini, co-
chair of litigation at the IP firm Brooks Kushman.

Nguyen has been deep in the weeds of legal tech adoption—and has the data to prove it.

“I ran a poll on LinkedIn—over 300 vote responses,” she said. “Seventy-six percent of folks are
using generative Al already, and another set are using Al features built into their existing enterprise
tools.”

Nguyen said the impact on efficiency is undeniable. “Al is like the Ozempic of legal work,” she said.
“It's removing all the fat—removing all the extra tasks that you do not want to do.”

For many, that means leveraging Al for drafting and summarizing.

You can use it to “get that first draft of something, get that analysis on briefings, to just do a lot of
the menial tasks you had to do before,” Rondini said. “It's transformed the industry.”

But not all use cases are equal. Nguyen pointed out that Al’s value grows when it's deployed
strategically and with clear guidance. She walked attendees through how she uses NotebookLM,
Google's enterprise Al notebook, to assist with contract review—uploading her company’s contract
playbook, risk thresholds, and key deal context to shape the output.

“I asked it to analyze the contract from the customer perspective,” she said. “It came back with a
chart showing what was good or bad for the company, proposed redlines, what pushback we
might expect and how we should respond. That's pretty cool.”

The tool even drafted language she found surprisingly polished. Still, Nguyen emphasized that
these tools are best used as a “brainstorming buddy”—not a substitute for human lawyers.

“The results get significantly better when you give it more context. But you have to review it all. It's
not magic,” she cautioned.

Liu had a similar take. “Al is overhyped,” he said. “When | first used it, | thought, ‘Am I still going to
have a job?’ But then you realize it's not exactly right. It needs a trained eye.”

Panelists said attorneys can fall into a trap of putting too much faith in Al because it presents
information free of the signals of uncertainty that real-life lawyers might display when they're
advising outside their realms of expertise.



“You need experience and judgment behind it,” Huang said. “Al’'s output is so confident and sounds
so authoritative, it can't possibly be wrong—but that's just not the case.”

Another challenge is that different jurisdictions have different rules on Al use. While Congress has
not passed a comprehensive Al law, states are jumping into the fray, with at least 16 passing Al
laws and many more considering Al-related measures. Companies are also grappling with the
European Union's Al Act, which goes into effect in stages over the next couple of years.

“Privacy law is more mature,” Huang said. “With Al laws, there's very little consistency. Some
states require disclosure for any Al-generated output; others only care about high-risk use cases.
And this hasn't even been litigated yet.”

In response, his company is taking a “segmented markets” approach: one product for clear
jurisdictions, another for ambiguous ones, and a “wait-and-see” approach in areas with no
guidance.

Companies are also struggling with ensuring their own employees are following internal rules on
Al use.

Nguyen said DocuSign simplified its Al use policy to just 3.5 pages, with a table outlining use
cases and risk levels by department.

“The simpler the policy, the better the compliance,” she said.

She added: “The more complex the policy, the more training you need—and the less compliance
you get.

Huang said that while his company officially restricts Al use to Microsoft’s Copilot, he personally
tests other platforms in his own time to understand their differences.
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OpenAl Relaxed Self-Harm Safeguards Before Suicide, Suit Says
Oct. 22,2025, 3:52PM PDT

Summary by Bloomberg Al A

e An amended complaint alleged OpenAl weakened self-harm safety protocols
for ChatGPT two months before a 16-year-old took his own life while discussing
suicide methods with the chatbot.

e The new complaint said OpenAl removed suicide and self-harm from the list of
disallowed ChatGPT topics and moved them to a category called “Take extra

care in risky situations”.

e The suit said OpenAl's announcement that it would implement new parental

controls are just “cosmetic changes”.

OpenAl Inc. weakened self-harm safety protocols for ChatGPT two months before a 16-year-old took his own

life while discussing suicide methods with the chatbot, an amended complaint from his family alleged.

The amended complaint filed Wednesday in San Francisco Superior Court adds to an existing arsenal of
claims that OpenAl is legally liable for the death of Adam Raine, who spent hours a day talking with
ChatGPT before hanging himself in April.

The new complaint said OpenAl released a revision to its Model Spec, which outlines intended behavior for

the model, that removed suicide and self-harm from the list of disallowed ChatGPT topics.

Those topics were instead moved to a separate category called "Take extra care in risky situations” where

the model will “try to prevent imminent real-world harm,” the amended complaint said.

OpenAl's announcement that it would implement new parental controls after Raine’s parents filed the suit

are just “cosmetic changes,” the suit said.

OpenAl didn't immediately return a request for comment.
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The wrongful death lawsuit, filed in August, is the first of its kind against OpenAl. Character.Al, a chatbot
service that allows users to make custom characters to talk with, was sued in Florida federal court last year
over the suicide of a 14-year-old boy who developed an emotional relationship with the chatbot. The judge

overseeing that case denied Character.Al's motion to dismiss the suit.

The suit from Raine’s parents said their son first started using ChatGPT for homework help before he began
opening up about his personal life and mental health struggles. ChatGPT mentioned suicide 1,275 times

while Adam Raine discussed methods of suicide.

The amended complaint comes a week after OpenAl CEO Sam Altman announced that a new version of

ChatGPT would relax restrictions for verified adult-users, including erotica content.

Edelson PC and Tech Justice Law Project represent Raine's family.

The case is Raine v. OpenAl Inc., Cal. Super. Ct., No. CGC-25-628528,10/22/25 .

To contact the reporter on this story: Isaiah Poritz in San Francisco at iporitz@bloombergindustry.com

To contact the editor responsible for this story: Stephanie Gleason at sgleason@bloombergindustry.com

© 2025 Bloomberg Industry Group, Inc.  All Rights Reserved

https://www.bloomberglaw.com/product/blaw/bloomberglawnews/bloomberg-law-news/BNA 0000019a-0de5-d233-afbf-9fe5cbe00001 2/2


https://aboutblaw.com/bjVd
mailto:iporitz@bloombergindustry.com
mailto:sgleason@bloombergindustry.com

10/23/25, 8:12 AM Apple Hit With Al Copyright Lawsuit Filed by ‘Lady Emily’ Author

Bloomberg Law

Manage Newsletters

Apple Hit With Al Copyright Lawsuit Filed by ‘Lady Emily’ Author
Oct. 22,2025, 3:28 PM PDT

Apple Inc. willfully infringed millions of copyrighted works to build its Apple Intelligence Al product, an

author alleged Wednesday in a federal lawsuit.

Tasha Alexander accused Apple of downloading pirated copies of works to train Al models, consequently
displacing and diluting the market for authors, in a proposed class action complaint filed in the US District

Court for the Northern District of California.

It is the third lawsuit filed against Apple since September over Apple Intelligence, joining complaints by
State University of New York professors and other authors. The complaint is among the dozens of copyright
lawsuits filed against Al companies and comes months after Anthropic PBC settled with authors and

publishers for $1.5 billion over pirated book claims.

Alexander—a pseudonym for Anastasia Grant and the author of the Lady Emily Ashton book series—said
Apple has acknowledged its use of datasets known to contain libraries of pirated books, including

RedPajama, C4, and PILE.

“Authors invest years in creating these works, and intellectual property rights as old as our Constitution

guarantee their right to compensation,” the complaint said.

Apple didn't immediately respond to a request for comment.

Bleichmar Fonti & Auld LLP and Cotchett, Pitre & McCarthy LLP represent Alexander.

The case is Alexander v. Apple Inc., N.D. Cal., No. 25-cv-09090, complaint filed 10/22/25 .

To contact the reporter on this story: Annelise Levy in San Francisco at agilbertl@bloombergindustry.com

To contact the editor responsible for this story: James Arkin at jarkin@bloombergindustry.com
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Technology regulation

Apple loses UK class action lawsuit over ‘excessive’ App Store charges

Claimants said 3émn consumers would be entitled to damages of about £1.5bn

The tribunal found that Apple has ‘near absolute market power’ in the markets for iOS app distribution and in-app payments ©
Reuters

Alistair Gray and Tim Bradshaw

Published 26 MINUTES AGO | Updated 10:23 ()

Apple has lost a landmark UK class action antitrust lawsuit over claims it levies “excessive and
unfair” charges on software downloaded from its App Store, in the latest legal blow to the US tech

giant.

The Competition Appeal Tribunal ruled on Thursday that the Silicon Valley-based group abused a

dominant position to charge developers commissions of as much as 30 per cent on purchases.
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10/23/25, 10:29 AM Apple loses UK class action lawsuit over ‘excessive’ App Store charges
The claimants said 36mn consumers would be entitled to damages of about £1.5bn. Apple said it

would appeal.

The tribunal found that Apple has “near absolute market power” in the markets for iOS app

distribution and in-app payments.

Apple “is abusing its dominant position by charging excessive and unfair prices” to developers, it

said in the decision.

The tech group said the ruling took a “flawed view” of the mobile apps market, arguing iPhones

face “vigorous competition”.

“This ruling overlooks how the App Store helps developers succeed and gives consumers a safe,

trusted place to discover apps and securely make payments,” Apple said.

The tribunal’s decision is the latest in a series of legal and regulatory challenges facing Apple’s
lucrative services business, which is expected to generate more than $100bn in revenues for the

first time this year.

The decision comes just a day after the UK’s antitrust agency said it would impose strict new rules

on how Apple and Google run their mobile platforms under Britain’s new digital competition law.

Apple is also fighting several aspects of the EU’s Digital Markets Act, which has forced the iPhone

maker to make changes to its App Store.

It also faces huge pressure over the App Store in the US. Last year, the US Department of Justice

filed a landmark antitrust case against Apple over what it alleges is a smartphone monopoly.

The CAT ruling is a crucial victory for class action claimants following a series of recent

disappointments.

A wave of lawsuits have been launched — many of them against technology companies — under

legislation drawn up a decade ago allowing mass actions over alleged breaches of competition law.

But the cases have been bogged down by protracted legal arguments over process, and payouts so

far have largely been seen as disappointing for claimants.

The case against Apple — led by “class representative” Rachael Kent, a lecturer at King’s College
London — was the first such case against a Big Tech group to go to trial before the CAT. Apple’s

chief financial officer Kevan Parekh testified this year.
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Kent said in a statement following the ruling: “Every in-app purchase, subscription and paid

download was inflated by Apple’s anti-competitive practices.”

She added: “This is a landmark victory — not only for App Store users, but for anyone who has ever

felt powerless against a global tech giant.”

In a 396-page ruling on Thursday, the CAT said “the process for resolving any questions relating to

the calculation” of damages would be determined at a subsequent hearing, as soon as next month.

Copyright The Financial Times Limited 2025. All rights reserved.
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News from Bloomberg Terminal
Apple Loses UK Class Action Over Excessive App Store Charges
Oct. 23, 2025, 9:55AM PDT

By Upmanyu Trivedi

(Bloomberg) --

Apple Inc. lost a class-action in the UK after a court ruled that it abused its dominant position to charge

excessive commission from app developers.

The Competition Appeal Tribunal ruled on Thursday that Apple failed to justify its conduct and must pay

damages for the overcharged amounts.

The lawsuit alleged that millions of “captive” iPhone and iPad users paid the price for “exorbitant”

commission charged by Apple for purchases made on its App Store. Apple denied the allegations.

"Apple has abused its dominant position by charging excessive and unfair prices,” the tribunal said in a

summary of the ruling.

Lawyers for Rachael Kent, the lead claimant in the case filed in 2021, estimated Apple could be liable to pay

over £1.5 billion ($2 billion) to compensate tens of millions of users.

The ruling is the second setback for Apple in the UK this week after the Competition and Markets Authority
designated the firm under its tougher rules governing Big Tech — exposing the US firm’s mobile ecosystems

market to deeper scrutiny from the regulator.

Apple said the ruling took a flawed view of the thriving and competitive app economy. “This ruling

overlooks how the App Store helps developers succeed,” an Apple spokesperson said.

Any Apple users who made purchases of digital content through the App Store “at any point since” Oct. 1,
2015 is "potentially entitled to compensation from Apple for its anti-competitive practices,” lawyers for Kent

at Hausfeld & Co. said in a statement.

(Updates throughout)
To contact the reporter on this story:

Upmanyu Trivedi in London at utrivedi2@bloomberg.net
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Reddit Sues Perplexity, Others Over Alleged Data Scraping (3)
Oct. 23,2025, 12:03AM PDT

Summary by Bloomberg Al A

e Reddit Inc. sued Perplexity Al Inc. and three other companies over alleged data

scraping from the discussion site without permission.

e The complaint alleges that three data scraping companies have been illegally
collecting Reddit data via Google search results for the purpose of reselling it,
and that Perplexity has been buying that data from at least one of the

companies.

e Redditis seeking monetary damages and a court order to stop the alleged

scraping and use of its data in violation of federal copyright law.

Reddit Inc. sued Perplexity Al Inc. and three other companies over alleged data scraping from the discussion
site without permission, a sign of the growing demand and value of original data in the burgeoning Al

industry.

Three data scraping companies — Oxylabs UAB, AWMProxy, and SerpApi — have been illegally collecting
Reddit data via Google search results for the purpose of reselling it, according to the complaint filed
Wednesday in federal court in Manhattan. Perplexity has been buying that data from at least one of the

companies, the suit alleges.

Reddit is seeking monetary damages and a court order to stop the alleged scraping and use of its data in
violation of federal copyright law. Shares of the San Francisco-based company closed down more than 4% in

New York trading.

Reddit's growing repository of data has become a valuable commodity given the rise in Al models that rely
on massive troves of information for training and surfacing relevant results. Reddit has already inked deals
with OpenAl and Alphabet Inc.'s Google to license its data for training purposes, but has taken legal action

against others it believes to be using the data without a formal agreement.

Reddit sued Al firm Anthropic PBC earlier this year in San Francisco court over similar data scraping

allegations.
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“Al companies are locked in an arms race for quality human content — and that pressure has fueled an
industrial-scale ‘data laundering’ economy,” Ben Lee, Reddit’s chief legal officer, said in a statement shared
with Bloomberg News. “Reddit is a prime target because it's one of the largest and most dynamic

collections of human conversation ever created.”

Spokespeople for Perplexity, SerpApi and Oxylabs each said their companies hadn't yet been served with

the complaint.

Perplexity spokesperson Beejoli Shah said the firm “will always fight vigorously for users’ rights to freely and

fairly access public knowledge.”

“Our approach remains principled and responsible as we provide factual answers with accurate Al, and we

will not tolerate threats against openness and the public interest,” Shah said in an emailed statement.

Perplexity called the lawsuit a “show of force” in Reddit’s data negotiations with OpenAl and Google in a

statement posted on Reddit.

SerpApi spokesperson Ryan Schafer said in a statement “we strongly disagree with Reddit’s allegations and

intend to vigorously defend ourselves in court.”

Denas Grybauskas, Chief Governance and Strategy Officer at Oxylabs, said in a statement the company is
“shocked and disappointed” by the lawsuit, “as Reddit has made no attempt to speak with us directly or

communicate any potential concerns.”

"Oxylabs has always been and will continue to be a pioneer and an industry leader in public data collection,
and it will not hesitate to defend itself against these allegations,” Grybauskas said. “Oxylabs’ position is that

no company should claim ownership of public data that does not belong to them.”
A spokesperson for AWMProxy, a Russian company, couldn’t be located.

The case is Reddit Inc. v. SerpApi LLC, 25-cv-08736, US District Court, Southern District of New York
(Manhattan).

(Updates with additional Perplexity comment in the tenth paragraph.)
--With assistance from Madlin Mekelburg.

To contact the reporters on this story:
Kurt Wagner in San Francisco at kwagner71@bloomberg.net;

Riley Griffin in Washington at rgriffin42@bloomberg.net

To contact the editors responsible for this story:

Sarah Frier at sfrierl@bloomberg.net

Peter Blumberg
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News Privacy

California Federal Judge Rules Proposed Privacy Class Action Against LinkedIn
May Proceed

A California federal judge has denied a motion to dismiss a proposed privacy class action against professional networking
platform LinkedIn Corp., paving the way for class certification in a suit alleging violations of the federal Video Privacy
Protection Act.

October 22,2025 at 04:07 PM By Kat Black

What You Need to Know

« A California federal judge rejected a motion to dismiss a putative privacy class action against LinkedIn.

o The complaint alleges that LinkedIn violated the Video Privacy Protection Act by sharing users' video viewing
histories and preferences with Facebook parent Meta via the Meta tracking pixel.

» The judge cited a district court's recent denial of a motion to dismiss a VPPA case against AARP.

LinkedIn sign is seen at its campus in Sunnyvale, California, June 8, 2023. Credit: JHVEPhoto/Adobe Stock
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A California federal judge has denied a motion to dismiss a proposed privacy class action against
professional online networking platform LinkedIn Corp., paving the way for class certification in a
suit alleging violations of the federal Video Privacy Protection Act.

U.S. District Judge P. Casey Pitts handed down the order on Monday in the U.S. District Court for
the Northern District of California, ruling that the plaintiff plausibly alleged that LinkedIn is a "video
tape service provider" as defined by the VPPA, a bill enacted in 1988 that prohibits the "wrongful
disclosure of video tape rental or sale records.’

The judge also held that the plaintiff plausibly alleged that LinkedIn had knowingly disclosed its
consumers' personally identifiable information to social media giant Facebook, owned by parent
Meta Platforms Inc., via the Meta Pixel, a snippet of code embedded in the back end of websites
that businesses can use to track data about user activity and measure the effectiveness of their
advertising. The data collected is also shared with Meta for use in its own targeted ad campaigns
directed at Facebook users.

Pitts cited a recent decision in the class action lawsuit Markels v. AARRE in which plaintiffs alleged
that AARP, a nonprofit organization and media provider that advocates for retired Americans, had
violated the VPPA by using the Meta Pixel to illegally share users' video viewing histories and
preferences on the AARP website with Meta. AARP reached a $12.5 million settlement with
plaintiffs in September.

Pitts noted that the district court in Markels rejected AARP's bid to dismiss the case and held that
plaintiffs plausibly alleged AARP was a video tape service provider after an amended complaint
alleged that AARP hosted over 5,000 videos on its platform and "derive[d] substantial revenues"
from them.

Following this line of reasoning, he wrote, LinkedIn may also qualify as a video tape service
provider given that the plaintiff alleges LinkedIn also "hosts thousands of videos on a wide variety
of topics" and LinkedIn Premium subscriptions cost $39.99 a month.

The underlying case, captioned Cole v. LinkedIn, was filed by Drury Legal on Feb. 3, 2025. The
putative class includes all individuals who have accessed materials on LinkedIn Learning, a
website owned by LinkedIn that offers educational, video-based training courses and skill-building
programs to business professionals.

The plaintiff, Courtney Cole, alleged that when she watched a LinkedIn Learning video course in
October 2023 while logged into Facebook, the Meta Pixel "transmitted [data] from these ... cookies
to Facebook" without her consent. In addition, she said, the Pixel also transmitted the video URL
and her Facebook ID to computer software company Adobe after LinkedIn "integrated the Pixel


https://assets.alm.com/dd/fb/15967d164dd5b4466d101c10ade2/cole-v-linkedin-corporation-candce-25-01097-0047-0.pdf
https://www.law.com/therecorder/2025/09/18/aarp-reaches-125m-settlement-with-plaintiffs-in-meta-pixel-privacy-class-action-/
https://assets.alm.com/f0/c2/c41f688f4216bc917bfb1bacd45e/cole-v-linkedin-corporation-candce-25-01097-0001-0.pdf

embedded in LinkedIn Learning with the Adobe Analytics platform,” disclosing her video viewing
history and personally identifiable information to Adobe.

According to the LinkedIn website, LinkedIn Learning offers over 25,000 courses, which require
access to an employer’s business subscription or a LinkedIn Premium subscription to view.

The plaintiff's counsel at Drury Legal did not respond to email or phone messages seeking
comment.

"To get class certification, like they did under the Video Privacy Protection Act, can be difficult
depending on which circuit they're in," said Collin Walke, a shareholder at Hall Estill in Oklahoma
who leads the firm's cybersecurity and data privacy practice.

This development, added Walke, is "huge” given the potential statutory damages: The Video
Privacy Protection Act awards $2,500 per violation.

Given that the VPPA has been on the books since 1988, he said, a case like this receiving class
certification may also fuel future litigation and help shape how the judiciary—including the
Supreme Court—responds to the application of decades-old statutes to "21st-century" concerns
that new legislation has not been passed to address.

"It certainly means that there's going to be a lot more opportunity for courts to decide who has
standing as a class participant, who constitutes a consumer under the Video Privacy Protection
Act, who constitutes a provider," said Walke.

"l think you're going to see a proliferation of litigation not just against LinkedIn, but you're going to
see it against a lot of different, other providers out there that use pixels to track their users, and
inadvertently, that included times they were watching videos and they sent [them] back to
Facebook. There's going to be a ton of platforms that this could potentially create liability for."

A representative for LinkedIn did not respond to an emailed request for comment, and LinkedIn's
counsel at Keker, Van Nest & Peters did not respond to emails and phone messages seeking
comment.

Page printed from:
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Summary by Bloomberg Al A

e Afederal judge said Prager University Foundation no longer faces a Video
Privacy Protection Act suit because the plaintiffs failed to sufficiently allege the

company wrongfully shared their viewing history with third parties.

e The judge found the plaintiffs failed to show how their specific personal
information was shared by the tracking pixel, and appeared to hold Prager
University liable for disclosing information controlled by Facebook.

e The plaintiffs have leave to amend the pleading defect, which the judge said
appeared to be "readily curable", after they sufficiently alleged they were

protected consumers under the VPPA.

Prager University Foundation no longer faces a Video Privacy Protection Act suit after a federal judge said
the plaintiffs failed to sufficiently allege the conservative video content producer wrongfully shared their

viewing history with third parties.

“There is a growing divide among courts about whether Facebook IDs coupled with video viewing histories
transmitted by Facebook Pixel satisfy the ordinary person test,” Judge Mark C. Scarsi of the US District Court

for the Central District of California said.

But, Scarsi said, he needn’t wade into the debate because the plaintiffs failed to show how their specific
personal information was shared by the tracking pixel, beyond descriptions of the code’s general

capabilities.

And the plaintiffs appeared to hold Prager University liable for disclosing information controlled by
Facebook, now Meta Platforms Inc., something the judge called “puzzling,” and said could be chalked up to

the complaint’'s ambiguity.

The plaintiffs have leave to amend the pleading defect which, Scarsi said, appeared to be “readily curable.”
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The courts are also split over who should count as protected consumers under the VPPA, he said. The judge
adopted the broader definitions from the Second and Seventh circuits that say the law doesn’t require a

customer to buy an audiovisual product to receive VPPA protection.

The plaintiffs did sufficiently allege they were protected consumers since they handed over their emails in

exchange for promotional content about new videos and articles from Prager University.

Prager University says its videos, addressing a span of educational and political topics, are geared towards

promoting American and Judeo-Christian values.

Gordon Rees Scully and Mansukhani LLP represented Prager University.

Gucovschi Rozenshteyn PLLC and Hedin LLP represented the plaintiffs.

The case is Chandra v. Prager Univ. Found., C.D. Cal., No. 2:25-cv-03984, 10/21/25 .

To contact the reporter on this story: Ufonobong Umanah in Washington at

uumanah@bloombergindustry.com

To contact the editor responsible for this story: Andrew Harris at aharris@bloomberglaw.com

© 2025 Bloomberg Industry Group, Inc.  All Rights Reserved
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Consumers seek $2.36 billion from Google after
privacy verdict

reuters.com/sustainability/boards-policy-regulation/consumers-seek-236-billion-google-after-privacy-
verdict-2025-10-23

Mike Scarcella October 23, 2025

The new Google logo is seen in this illustration taken May 13, 2025.
REUTERS/Dado Ruvic/lllustration/File Photo Purchase Licensing Rights (3, opens
new tab

Oct 23 (Reuters) - U.S. Google users who won a $425 million jury verdict in a
consumer privacy class action last month have asked a federal judge to force the

Alphabet (GOOGL.O) G ,_opens new tab unit to forfeit an additional $2.36 billion

in profits.
The consumers in a Wednesday court filing B ,opens new tab called the amount

a "conservative approximation” of Google’s allegedly ill-gotten gains after the jury
found the company secretly collected app activity data from millions of users who
had disabled an account tracking feature.

“The jury found that Google's conduct was highly offensive, harmful, and without
consent,” the consumers told Chief U.S. District Judge Richard Seeborg in San
Francisco, who must decide if disgorgement of profits is allowed and necessary in
the case.

GOOGLE HAS DENIED WRONGDOING, SAID IT WILL APPEAL

The plaintiffs called the $425 million damages verdict "clearly insufficient to
remedy the ongoing and irreparable harm that Google’s conduct continues to
inflict.”

Google and attorneys for the plaintiffs did not immediately respond to requests
for comment.

Google has denied wrongdoing and said it will appeal. It argued the data it
collected was anonymized and that its privacy tools give users control over their
data.

The 2020 lawsuit alleged Google over an eight-year period accessed users' mobile
devices to collect, save and use their data, violating privacy assurances under an
account setting called Web & App Activity.
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The jury found Google liable on two of three privacy claims brought by the
plaintiffs, who had sought more than $31 billion in damages at trial.

Despite the verdict, Google has not changed its privacy disclosures or data
collection practices, the plaintiffs said.

Google on Wednesday asked G ,opens new tab Seeborg to decertify the class of

98 million users and 174 million devices, arguing that the claims depend on
individualized factors such as app usage and user expectations. It also urged the
judge to vacate the verdict, citing a lack of common issues.

Reporting by Mike Scarcella. Editing by David Bario and Mark Potter

Our Standards: The Thomson Reuters Trust Principles. B ,_opens new tab
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Summary by Bloomberg Al A

e Two former Twitter employees who sued Elon Musk and X Corp. have
disavowed a tentative class settlement announced in August, according to a
court filing.

e The employees want the dispute to be sent back to district court so potential
class members can be notified that there is no settlement, as media coverage
has led former Twitter employees to wrongly think they’'ll benefit from a
significant settlement.

e The plaintiffs claim that news reports and artificial intelligence summaries of
that coverage have created a misconception about the settlement, and that
court-ordered notice is necessary to inform former Twitter employees that they

must proactively pursue individual claims to receive severance payments.

Two former Twitter Inc. employees who sued Elon Musk and X Corp. over unpaid severance benefits have

disavowed a tentative class settlement announced in August, according to a Wednesday court filing.

The employees, who appealed to the Ninth Circuit after their case was dismissed, have withdrawn their
appeal and want the dispute to be sent back to district court so potential class members can be notified of
that fact. This move is warranted because of media coverage and artificial intelligence summaries of that
coverage, which have led former Twitter employees to wrongly think they’'ll benefit from a significant

settlement, the workers told the US Court of Appeals for the Ninth Circuit.

“Itis highly likely that members of the former putative class (previous Twitter employees who were laid off
after Elon Musk acquired the company in October 2022) believe that their rights are being protected by—
and that they stand to benefit from—a large class action settlement in this case,” plaintiffs Courtney McMillian
and Ronald Cooper said in the filing. “The reality, however, is that no class was certified, this case is being

dismissed after the withdrawal of Plaintiffs’ appeal, and there is no settlement.”
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The filing comes less than a week after a major shakeup in the appeal cast serious doubt on the tentative
settlement, the terms of which haven't been publicly disclosed. The lawsuit claimed about 6,000 laid-off
Twitter employees were owed at least $500 million in severance pay after Musk’s acquisition of the social

media platform.
Back and Forth

On Oct. 16, McMillian and Cooper announced they'd retained a new attorney—Shannon Liss-Riordan of

Lichten & Liss-Riordan PC—and told the court they were withdrawing their appeal.

On the same day, two other former Twitter employees—Diana Ye and James Kurtz—asked to intervene in the
litigation. Ye and Kurtz, who are represented by McMillian and Cooper’s prior attorneys at Sanford Heisler
Sharp McKnight LLP, want to continue negotiating the settlement or resume litigation if a deal can't be

reached.

But according to the latest filing from Liss-Riordan, McMillian and Cooper “did not agree with the actual
proposed settlement,” which was for a “far smaller sum” than the $500 million in cumulative severance
payments sought by the lawsuit. McMillian and Cooper said that news reports about the tentative settlement
—including one from Bloomberg Law-along with Google Al summaries of such reports could potentially

lead some former employees to believe that the settlement was worth $500 million.

Kate Mueting a partner at Sanford Heisler told Bloomberg Law Wednesday that “the previously announced
settlement in principle was achieved with the full knowledge and approval of our clients. We are committed,
with new Named Plaintiffs, to continuing to represent the interests of all potential class members and to

proceeding with the existing settlement.”

Liss-Riordan declined to comment on the case, as did an attorney from Morgan, Lewis & Bockius LLP, which

represents Musk and X.

Liss-Riordan has represented about 2,000 individual former Twitter employees, mostly in arbitration, over
the past three years, she said in a declaration submitted with the Wednesday filing. Employees who might
have been covered by the proposed class deal should be informed of the case’s status so they don't

inadvertently lose the ability to pursue individual claims, according to the filing.

There's a “real risk that many former Twitter employees may be sitting on their rights, unaware that they are
not currently the beneficiaries of a significant settlement agreement, and that they must proactively pursue
individual claims if they wish to try to receive severance payments they may be entitled to in the wake of
their layoffs,” according to the filing by McMillian and Cooper. “Due to this risk, court-ordered notice is
necessary to ensure that these formerly putative class members are not prejudiced by reliance on the

reporting surrounding this class action that is being dismissed.”
The case is McMillian v. Musk , 9th Cir., No. 24-5045, motion to remand 10/22/25 .

To contact the reporter on this story: Jacklyn Wille in Washington at jwille@bloombergindustry.com
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TotalEnergies misled consumers over climate action, French court rules

Key win in Paris civil case over disinformation in marketing campaigns

The court ordered Total to stop communicating to consumers that it was ‘a major actor in the energy transition’ © AFP via Getty
Images

lan Johnston in Paris and Kenza Bryan in London

Published 5 HOURS AGO =]
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TotalEnergies lost a landmark greenwashing case on Thursday after a French court found it misled

consumers with claims about its contributions to tackling climate change.
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10/23/25, 10:23 AM TotalEnergies misled consumers over climate action, French court rules

The oil and gas group was guilty of “misleading commercial practices” by saying that it planned to
reach carbon neutrality by 2050 and be a “major actor in the energy transition”, the civil court

found in a case brought by Greenpeace, Notre Affaire a Tous and Friends of the Earth France.

The judgment is the first win for activists against a key player in the oil industry under French law,
although advertising regulators including the UK body have previously made findings on corporate

green claims.

Shell last year won an appeal against a landmark order for it to cut greenhouse gas emissions in a

Dutch court, which nonetheless said the company had an obligation to limit its emissions.

The Paris court ordered Total to stop communicating to consumers that it was “a major actor in the
energy transition”, and to pay the non-government organisations €8,000 each. It must also publish

the court’s decision on its website for 180 days, or face fines.

Justine Ripoll, a campaign lead at Notre Affaire a Tous, said the decision “sends a clear message —
climate disinformation isn’t an acceptable commercial strategy. Citizens have a right to honest

information and fossil businesses must give an account of the reality of their businesses.”

Jonathan White, a lawyer at the non-profit group Client Earth, which is supporting the case, said
that it set an important precedent as other companies had made similar claims to both consumers

and investors.

The court said on Thursday that Total led consumers to believe that its climate goals were aligned
with the scientific opinion that fossil fuel production should fall rapidly if the goals outlined in the

2015 Paris agreement to limit global warming are to be reached.

Instead, the company had its own scenarios to reach carbon neutrality and continued to increase
production and investments in oil and gas, the court said. By failing to communicate this, the

company misled consumers.

However, the court rejected claims relating to TotalEnergies communications about biofuels and
gas being cleaner than other fossil fuels, saying these were not linked to promotion, sale or

provision of energy to consumers.
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The action centred on 44 pieces of communication ranging from advertisements to social media

posts and statements on TotalEnergies’ website.

The case is the latest in a string of action taken against oil and gas companies across Europe. In
April, the UK’s Advertising Standards Authority banned a TotalEnergies ad that highlighted its
investments in renewable energy, for “misleading by omission”. It has previously banned ads by
companies including Shell, Repsol and Petronas for promoting their green goals without

mentioning their larger polluting operation.

But courts have not so far upheld significant legal rulings against oil majors for greenwashing, nor

ordered them to stop emitting or pay for climate-related damages.

Earlier this year, a German court dismissed a climate lawsuit brought by a Peruvian farmer against
power company RWE over the threat to his home from global warming. But it upheld its previous
position that polluters could be held accountable for damages under German civil law — this was

interpreted, like the Shell case, as a marginal win for activists.

This week, Shell was also asked to pay compensation by dozens of Filipino citizens who lost family
members or homes in a powerful typhoon that leading scientists found was made twice as likely by

man-made climate change.

Shell said it agreed that action was needed on climate change, but that it never had “unique
knowledge” about the problem. “As we supply vital energy the world needs today, we are

transforming our business to supply lower-carbon fuels for the future.”

TotalEnergies said it “took note of the judgment”. It noted that the court had “rejected” most of the
demands against “in particular those linked to institutional [investor] communication” and those

over biofuels and gas.

TotalEnergies’ strategy since its name change has involved investing more in renewables than

rivals to increase electricity generation, while also increasing oil and gas production.
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The company aims to produce 100TWh of electricity by 2030, using a combination of renewables,

gas power plants and batteries, while also continuing to grow fossil fuel production by about 3 per

cent each year.
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News Class Actions

Lawyers Unveil Novel Strategy in 'Forever Chemicals' Lawsuit

Silver Golub & Teitell partner lan Sloss said their approach in the claims against Kimberly-Clark Corp.—under the Connecticut
Inland Wetlands and Watercourses Act and the Connecticut Environmental Protection Act—is a departure from how the statute
is normally used.

October 21,2025 at 03:11 PM By Emily Cousins

Perfluorobutane molecular structure 3d model. Credit: Adobe Stock

A new "forever chemicals" lawsuit against Kimberly-Clark Corp. in state court is utilizing two
environmental protection statutes that allow citizens to sue to enjoin pollution or contamination.

But Silver Golub & Teitell partner lan Sloss said the plaintiffs' approach to claims—under the
Connecticut Inland Wetlands and Watercourses Act and the Connecticut Environmental Protection
Act—parts ways from how the statutes are normally used.

The suit also names New Milford Inland Wetlands and Watercourses Commission and the town of
New Milford as defendants. It claims the commission declined to investigate potential violations
that the plaintiff, Minah McBreairty, reported in February.
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Kimberly-Clark owns multiple brands, including Huggies, Scott and Kleenex, manufactured at a
paper mill in New Milford, Connecticut.

The lawsuit claimed the company used per- and polyfluoroalkyl substances, also referred to as
PFAS or forever chemicals—in the 1970s to manufacture the nonwoven materials in Huggies
diapers. Further, the proposed class alleged Kimberly-Clark knew of the environmental risk by
2000 but took no action.

The plaintiff claimed Kimberly-Clark has polluted wetlands and watercourses in Connecticut. Their
complaint alleged the level of PFAS in the Housatonic River is hazardous to residents' health and
to the environment.

The suit claimed the alleged contamination falls under the Connecticut Inland Wetlands and
Watercourses because the concentration of PFAS in the water qualifies as pollution, and Kimberly-
Clark allegedly does not have a permit to discharge PFAS into the state's wetlands and
watercourses.

Under the Connecticut Environmental Protection Act, the plaintiff claimed they have standing to
bring a lawsuit "in the public interest to protect Connecticut's natural resources from unreasonable
pollution, impairment, or destruction."

Sloss said the traditional way these statutes have been used is to prevent a new altercation that
would harm the environment. But the plaintiff believe the baseline intent of the law is to protect
Connecticut's natural resources—and that is their goal with this lawsuit.

"This is an ongoing pollution that we believe has been going on for decades that we've only
recently discovered,’ Sloss claimed. "The discovery is not due to a new altercation to the land
that's occurred in recent years. It's a new awareness of the dangers of these chemicals, and what
we believe is Kimberly-Clark's historic use of them."

Sloss said he anticipates Kimberly-Clark could argue that, even if it did historically use PFAS, it
was not prohibited in the past.

"But environmental standards change,’ Sloss said, "so | dont think there's anything too unique
about applying an environmental statute to changing awareness of the dangers of certain
chemicals."

Kimberly-Clark media relations provided a statement that said it does not use PFAS in any U.S.
consumer products.

"We have rigorous safety and quality requirements and adhere to all regulatory and legal
requirements,’ the company stated.



But Silver Golub & Teitell also have a federal class action pending against Kimberly-Clark in the
District of Connecticut.

The plaintiffs in that action claim PFAS contaminate their drinking water. That federal case is
stayed, pending the court's decision on the defendant's motion to dismiss the litigation.

"The distinguishing factor here is the goal," Sloss said. "The prior case was about the
contamination of property and people's private property and human bodies. This present case is to
protect the state's natural resources, which everybody in the state has an interest in. We hope the
Connecticut public in general is interested in ensuring that companies in Connecticut aren't
contaminating the natural resources with their legacy operations."

Meanwhile, however, Kimberly-Clark believes this case and the federal class action should be
dismissed.

It said, "We will continue to defend these lawsuits to ensure we maintain the trust our consumers
have in our products and our company.”

Read the complaint:
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Quinn Emanuel’s Spiro joins defense of ex-
Activision CEO Kotick

reuters.com/legal/government/quinn-emanuels-spiro-joins-defense-ex-activision-ceo-kotick-2025-10-22

Mike Scarcella October 22, 2025

Attorney Alex Spiro speaks during a news conference in New York City, U.S,,
September 30, 2024. REUTERS/Brendan McDermid Purchase Licensing Rights (73,
opens new tab

Oct 22 (Reuters) - Alex Spiro, the prominent New York lawyer whose clients
include billionaire entrepreneur Elon Musk, has signed on to defend former
Activision Blizzard chief executive Bobby Kotick in a shareholder lawsuit in
Delaware after a judge said the case could move forward.

Spiro and others at his law firm Quinn Emanuel formally joined Kotick's legal team

on Tuesday in Delaware’'s Chancery Court, records B ,_opens new tab show.

Spiro is among a small but growing number of lawyers at elite firms who are
billing at $3,000 an hour or more. Along with Tesla (TSLA.O) G ,_Opens new tab

chief Musk, his high-profile clients have included New York City Mayor Eric Adams
and actor Alec Baldwin.

Kotick is fighting investors' claims that he rigged the "Call of Duty" game maker’s
$75.4 billion sale to Microsoft (MSFT.O) G ,opens new tab to keep his job and

$400 million in change-of-control benefits, and to insulate himself from claims he
knew about widespread sexual harassment at Activision.

Activision and Spiro did not immediately respond to requests for comment, and
neither did attorneys leading the shareholder lawsuit. Quinn Emanuel declined to
comment.

A lawyer for Kotick in a prior statement to Reuters disputed claims of widespread
harassment at Activision, saying that no investigation, court finding, verdict or
ruling concluded they had merit.

Shareholders led by Swedish pension fund Sjunde AP-fonden accuse Kotick of
rushing into the Microsoft merger, which closed in October 2023. They contend
the $95 per share takeover price was too low from the outset.

This month, Chancellor Kathaleen McCormick of the Delaware Chancery Court said
the shareholders in the proposed class action can pursue their chief claim that
Kotick and other Activision directors breached their fiduciary duties.
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Kotick, who has denied any wrongdoing, is still represented by a team of attorneys
from law firm Skadden Arps, including veteran litigation partner Edward
Micheletti, court records show.

Skadden and Micheletti did not immediately respond to requests for comment.
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News Pricing/Billing Rates

Law Firm Billing Rates Continue to Outpace Inflation. Is This Growth
Sustainable?

A new report by Thomson Reuters shows that Big Law rates continued to increase through the second quarter of 2025, and
there appears to be no slowdown at this point, with rates projected to go up even more next year.

October 22,2025 at 03:57 PM By Jon Campisi

What You Need to Know

» Many Big Law firms have experienced significant rate growth alongside increased spending of their own.
» Some observers worry whether Big Law's escalating rates will continue to be sustainable.

 Clients are taking some of their business to lower-cost providers

Credit: Ratana21 - stock.adobe.com

Law firm rates continue to climb at a historic trajectory that outpaces the rate of inflation, fueling
revenue growth in the legal industry even as actual demand for legal work expands more
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modestly. But economic uncertainty is generating concerns that client support for elevated pricing
will continue moving into the new year, according to a new industry report.

Thomson Reuters this week released its Law Firm Rates Report 2026, which showed that rates in
2025 have pushed twice as high as the rate of inflation—up 7.4% compared with a 2.8% general
inflation rate—causing some observers to worry whether Big Law's escalating rates will continue
to be sustainable.

“Indeed, clients are becoming more cost-conscious, shifting work to lower-cost legal providers,
and financial red flags are starting to appear in firm balance sheets,” the report states. “The
sustainability of these record rates is far from guaranteed.”

Jumping ahead to 2026, as concerns mount over rate increases, some law firms are attempting to
address the issue by investing in newer technologies, such as generative Al, in order to deliver
more value for clients when it comes to hourly rates, while other firms are focusing more on
strategic volume discounts and absorbing write-offs to preserve client relationships, the report
states.

The report—a collaboration between the Thomson Reuters Institute and the True Value Partnering
Institute—also says that despite different approaches to discounting and realization, many law
firms end up collecting about the same amount per hour, yet industry leaders continue to grapple
with understanding how their efforts will give them a leg up over their competition.

The report’s authors noted that Gen Al investments that justified premium pricing now also
demand premium spending during a time when the going theory is that law firms should be
conserving cash. Clients, meanwhile, are taking some of their business to lower-cost providers
even as some continue to pay higher rates to their primary legal practitioners.

At the same time, experts note, demand for legal work in 2025 was only 6% higher than it was two
decades ago, while worked rates have jumped 122% since 2006, leading observers to question
how much billable hour legal services may have been counteracted by efficiency improvements in
legal service delivery.

As a result of these factors, the report states, fees worked have grown 139% during the past 20
years, and nearly all of that growth has stemmed from billing rate increases.

“Law firms in the aggregate have transitioned from volume-based growth to value-based growth,
capturing more revenue from the same level of market activity,’ the report states. “It would be a
mistake, however, to assume that market activity has become completely divorced from pricing
power.”



The report breaks down rate growth by job title, practice area and geographic region. When looking
at rate growth by practice area, corporate M&A, real estate, general corporate work, litigation and
labor and employment came out on top, while the U.S. west, southwest and southeast saw higher
rate growth than in the country’s northeast and Midwest. Premium-priced transactional practices,
including M&A and real estate, appear to be experiencing the highest rate growth.

The report also highlights the fact that while many Big Law firms have benefited from significant
rate growth, they are simultaneously seeing their own spending rise significantly, with direct costs
per lawyer up 5% through the second quarter of 2025, and overhead costs up 4.4%.

“In other words, costs are rising nearly as much as rates,” the report states.

One trend worth highlighting, the report states, is the intersection between law firms’ worked rates
increasing—up 7.4% so far in 2025—and client average spending decreasing during the same
period. Experts pin the discrepancy on clients moving some work to lower-cost law firms in order
to save money, with the disparity between worked rate increases and actual paid rate results
reported by clients continuing to widen.

“Indeed, the growth of this trend may signify that clients—especially larger ones—have found a
way to respond to the ever-increasing rates being charged by some of the largest law firms,” the
report states.

Outside industry observers are not shocked at some of the insights to come out of this report,
including Kent Zimmermann, a consultant with Zeughauser Group, who said discussion across a
number of high-performing firms is revolving around a possible 7% to 11% rate increase in 2026.

“| agree with those who believe we are on our way to $5,000 an hour,” he said in an email.
“Interestingly, Gen Al may speed rate growth in some areas as clients increasingly expect
discounts for efficiencies of using technology and firms raise rates even higher to compensate,
which will continue to drive greater profitability.”

Zimmermann, who initially thought 2025 would be the year that rate growth began to slow down,
said a “perfect storm” is currently happening for many law firms, “because not only are the most
recent rate increases for this year sticking, by and large, but demand is increasing in many areas,
including in a-cyclical practices such as areas of sophisticated litigation and in certain less rate-
constrained, Washington-facing practices.”

“Among firms that area attracting an outsize share of large transactions, that is adding additional
rocket fuel to this year's performance, particularly given the late year IPO surge,” Zimmermann
said.
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Will NetDocuments' ‘We're Not A Rock Band’
Approach To Legal Al Sustain It?

m abovethelaw.com/2025/10/will-netdocuments-were-not-a-rock-band-approach-to-legal-ai-sustain-it

Stephen Embry October 22, 2025

Artificial Intelligence Tools

Image courtesy of NetDocuments.

In the season of seemingly never-ending user conferences, the NetDocuments

Inspire conference took place this week in Scottsdale, Arizona. NetDocuments is

one of the leading document management service providers and is finding its way
in the Al landscape. | came to its conference frankly wondering whether its laser
product focus and credibility could sustain it long term in the era of consolidation
of functions and offerings. | still don't know the answer.

The Opening Keynote

The opening keynote was primarily given by Josh Baxter, NetDocuments CEQ,
along with Dan Hauck, its Chief Product Officer.

In the era of bombastic, over-the-top keynotes by C-suite legal tech bros leaping
about the stage, Baxter's approach was refreshing. He was understated and spoke
in a calm, credible voice. As Baxter put it when | met with him separately, “We're
not a rock band.”

Baxter reflects the company well. NetDocuments has always quietly delivered a
workman-like document management system. It doesn’t overpromise, and it
usually overdelivers. | think that's why it is used by so many law firms. Its team can
walk into a room of skeptical lawyers and let the products sell themselves. Too
often, legal tech vendors forget that at the end of the day, they are selling to
lawyers who are trained to be skeptical and can spot bullshit a mile away.
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An Apology

Baxter's opening remarks reflected this approach and the company’s attitude. He
didn't start by touting NetDocuments successes; he started by taking
responsibility for an outage last week that affected NetDocuments customers. You
have to understand how that played. Baxter was talking to a room full of mostly IT
people. He understood that when systems from outside vendors fail, angry
lawyers who know little about technical issues flood IT personnel with demands to
get it up and running immediately. Who gets the blame and takes the beating?
The IT folks. | talked to some of them afterwards about the outage who confirmed
that was exactly how it played out.

Baxter put that event up front and didn’t sugarcoat it.
The Announcement of Al Profile

The product announcement portion of the keynote primarily focused on a new
tool called Al Profile. Al Profile is designed to run in the background (it's no
coincidence that many of NetDocuments tools run in the background doing nuts-
and-bolts work day after day that the user rarely notices). It's designed to use
metadata to automatically profile the critical information about a document, so
that users can drill down and get the information they need. This enables users to
precisely search for and find particular documents on particular issues.

Ahh metadata, | haven't heard that term much lately. The problem with metadata
has always been that inputting good metadata into any system takes time.
Lawyers and legal professionals aren’t and won't spend the time to input critical
metadata about documents.

When they are done working with a document, they’re done. And it shouldn't be
surprising that this is the case: most NetDocuments customers bill by the hour.
Inputting metadata isn't billable.

The second problem? Lawyers by nature are independent. Which means 10
lawyers can produce the same document and call it 10 different things. And they
are all convinced they are right.

And as one of the placards outside the session rooms put it, “Lawyers didn't go to
law school to fill out metadata fields.”
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But it's metadata that reveal the guts of a document: its type, its unique
characteristics, and what it does. So, it's valuable and NetDocuments seems to
have found a way to automate its collection.

How Does It Work and What Does It Do?

NetDocuments has created a prebuilt taxonomy and document attributes to
profile various documents based on working with experts in legal taxonomy and
data extraction. (The taxonomy can also be customized to meet particular firm
needs.) Al Profile will look at a document and fill in the information about it based
on the prebuilt profile. This can be done quickly across millions of documents.

Hauck gave an example of the preparation of a cell phone tower lease agreement
in Arizona. With profiling, | can access all the leases for cell phone towers in
Arizona the firm has done and then access the key unique clauses.

And by having Al tools run on profiled documents, you reduce response
inaccuracies.

In short, according to Hauck, “metadata dramatically improves the search
capabilities of Al. We are doing things with semantic search and Al search to be
able to carve out results that are profoundly impactful.” It overlays “foundational
GenAl capabilities into NetDocuments.”

But Isn’t This Old School?

But Hauck posed the question that was running through my mind, especially after
attending some recent user conferences: “Isn’t this old school? Aren’t there
amazing tools that already can handle unstructured data?”

Hauck says, no, there aren’t a lot of tools that can do that, at least quickly. With Al
Profile, "You can formulate a generic search and then use complex metadata to
look for something specific like a certain kind of agreement of a certain deal
value.” You can do things like determining how many times a lawyer has done a
certain task, which is valuable for things like RFPs and bringing the right expertise
to the table. Without profiling, Hauck says Al tools can't do that accurately and
quickly.

Using the filtered metadata is also important for security: it would enable users to
find and ensure the protection of documents containing, say, personally
identifiable information or personal health records and place those documents in
secure folders.
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NetDocuments’ Future

| don't know if Al Profile will do what Baxter and Hauck say it will. | don't know if
other companies that offer Al tools that work on internal and external data can
intrude on the document management space and take over that function. | don't
know if someday NetDocuments will be acquired by a company that offers Al
tools for external data to catch up with competition. Or if NetDocuments might
become the acquirer.

But what | can tell you is that tech companies that are laser focused on one thing
typically do it well because of that focus. NetDocuments isn't trying to take over
the legal tech world. As Baxter put it, “We're not going to deliver every capability
from the business of law to the practice of law.”

What it is doing is trying to solve frustration points in document retention and
management. It's trying to help lawyers and legal professionals use their
documents and internal content in new and valuable ways. Hauck told me
NetDocuments wants “to give them the ability to access content at the right
moment in the right way. With Al capabilities that are built into the experience,”
instead of being the experience like others seem to want to do. Baxter added, "We
believe there is still this world where meeting users where they are is valuable.”

So, | can't answer whether NetDocuments can remain a player by offering a
document management product, as comprehensive as it is, especially when we
may be approaching the era of tech Walmarts. But its credibility and history of
offering good products makes it a valued and trusted partner to many law firms.

And that fact alone may sustain it for the time being, even as other vendors
promise products that 