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Investors of specialty insurer AmTrust Financial Services Inc. are urging the US Supreme Court to let stand
a lower court decision finding auditors liable when they fail to protect shareholders.

Lawyers representing the investors pressed the high court in a brief filed Wednesday to deny a petition to
review a US Court of Appeals for the Second Circuit decision that found AmTrust’s auditor, BDO USA P.C.,
should face fraud claims over its botched work for the insurer.

At issue is whether shareholders consider auditor mistakes as material, or significant, information that
could alter their investment choices. Not every breach of audit standards would meet that threshold, but
BDO's incomplete audit of AmTrust and such “false reassurance” would, the investors argued.

“The court of appeals did not declare that a minor deviation from auditing standards renders a
certification materially false,” the investors said. “That question did not arise in this case because the

audit failures were anything but minor.”

The appeals court rejected BDO's argument that an “auditor can falsely claim to have complied with
auditing standards with impunity, even if the auditor conducted no real audit at all,” the investors said.

AmTrust shareholders also argued that there was no circuit split for the high court to settle.

In a May petition to the high court, BDO argued that “innocent” mistakes or misstatements by the auditor
didn't alter the audit outcome or the information available to investors about AmTrust’s financial health.

The October appeals court ruling, the firm said, deviates from past Supreme Court decisions upholding a
materiality standard that has protected auditors from “crushing liability” for such missteps.

BDO has acknowledged that it skipped certain steps during the audit and initially falsely reported that its
work complied with US audit standards. The firm later completed those missed procedures.

BDO declined to comment. McDermott Will & Emery LLP represents BDO in its appeal to the Supreme
Court.
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The Manhattan-based Second Circuit found in October that “BDO consciously covered up its own
misrepresentation” that its audit met US standards and that investors sufficiently argued that the firm
“acted recklessly.”

Investors, represented by Robbins Geller Rudman & Dowd LLP, sued AmTrust, BDO, and several
underwriters for misleading them about the company’s financial health after the insurer restated five
years of results to correct accounting for warrant revenue on extended service plans and other accounting

errors.

The corrections rippled throughout the company’s financial statements hitting net income, assets, and
cash flows. The company’s market cap shed $1.6 billion on the news, according to the investor suit.

The case is BDO USA LLP vs. New England Carpenters Guaranteed Annuity and Pension Funds et al , U.S,,
24-1151, 8/13/25 .
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KinderCare Learning Cos. Inc. glossed over incidents of child abuse and insufficient care in its initial public
offering paperwork, a proposed class action said.

The daycare and child educator’s IPO documentation left out “numerous incidents of inappropriate
conduct or otherwise substandard care,” an investor told the US District Court for the District of Oregon.
The complaint cited incidents of toddlers escaping and roaming into traffic, being locked alone in facilities
and buses, and intentional “physical, verbal, and sexual abuse.”

The registration statement was misleading in a way that would've mattered to investors during the
Partners Group Holding AG-backed IPO last year, the complaint filed Tuesday said. It presented risks of
negative business effects as a generic when specific incidents had already happened, making it misleading
“when read in conjunction with the Registration Statement’s repeated emphasis that KinderCare provides
the 'highest quality care possible.”

Edwin Dorsey’s “The Bear Cave” said KinderCare, which receives government subsidies, failed to provide
the nurturing environment it portrays to parents and taxpayers. An April report highlighted claims
including an 11-month old testing positive for cocaine and a teacher being arrested for repeatedly
punching a child in the head.

KinderCare said in April that incidents were isolated, it conducted investigations, and took actions to
“ensure the safety of the children in our care, including the termination of teachers who were at fault.

Revelations hindered share prices, said investor Venkata Surya Teja Gollapalli. Last year’s IPO was priced
at $24 a share. KinderCare's stock price closed at $9.81 on Tuesday.
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The lawsuit was filed the same day KinderCare reported disappointing second quarter results, citing
softer-than-anticipated enrollment.

Keller Rohrback LLP, Robbins Geller Rudman & Dowd LLP, and Johnson Fistel PLLP represent Gollapalli.
The proposed class aims to cover those who bought stock in or traceable to KinderCare's October IPO.

Gollapalli's suing KinderCare, certain executives and board members who were around for the IPO, and
underwriters Goldman Sachs & Co. LLC, Morgan Stanley & Co. LLC, Barclays Capital Inc., and UBS
Securities LLC. And Gollapalli's suing Partners Group, a Swiss private equity firm which owned KinderCare
prior to the IPO and a controlling interest through affiliated entities after.

KinderCare didn't immediately respond to an email seeking comment. Partners Group declined to
comment.

The case is Gollapalli v. KinderCare Learning Cos., Inc., D. Or., No. 3:25-cv-01424, complaint filed 8/12/25 .
To contact the reporter on this story: Gillian R. Brassil in Washington at gbrassil@bloombergindustry.com

To contact the editor responsible for this story: Drew Singer at dsinger@bloombergindustry.com
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FirstEnergy Corp. on Wednesday won a Sixth Circuit ruling rejecting class certification in a securities
lawsuit it faces after being implicated in an Ohio political scandal.

The lower court judge who certified the class applied the wrong legal standard when it concluded the
communications at the heart of this case were primarily omission-based, the US Court of Appeals for the
Sixth Circuit ruled.

The unanimous three-judge panel emphasized its remand was limited, and that it was vacating the March
2023 certification order only to remand the case to Columbus, Ohio, US District Juge Algenon Marbley for
reconsideration under the proper standard.

The securities case, filed in 2020, stems from conduct FirstEnergy undertook to affect state actions that
ultimately helped its bottom line and what they did or didn't disclose to investors about them. This
included a $60 million bribery scheme involving former Ohio House Speaker Larry Householder (R) to ram
through a $1.3 billion bill that bailed out two nuclear power plants the utility owned at the time. The
company also admitted that executives paid the state’s top utility regulator a $4.3 million bribe.

Class certification would have covered all people who acquired FirstEnergy securities between February
2017 and July 2020.

The appellate panel heard oral arguments in July 2024. Attorneys for the Akron, Ohio-based company
argued then that Marbley had incorrectly invoked a 1972 US Supreme Court standard for weighing
actionable omissions in Affiliated Ute Citizens of Utah v. United States , when he should've relied solely on
the high court’s 1988 decision in Basic Inc. v. Levinson addressing affirmative misstatements.

Plaintiff's attorney Jason Forge asserted Marbley had applied the proper standard.

Foreshadowing the panel’s ruling, Judge Julia Smith Gibbons said then, “Our problem is just really a pretty
narrow one, which is trying to figure out if the district court’s analysis in granting class certification was
correct or incorrect.”
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‘Fly in the Face’

Though a misrepresentation omits part of the truth, an affirmative misstatement is “directly incorrect,”
Judge Danny J. Boggs said in Wednesday'’s ruling. The differences between the colloquial definition of
“omission” and the term'’s use in securities law precedent “counsel against allowing concealment via half-
truth” to qualify for Affiliated Ute's presumption of reliance based on the obligation to disclose, he said.

Expanding that presumption would also “fly in the face” of a type of presumption of reliance based on the
integrity of the market price and “the decades of precedent that have followed its strongly drawn line
between omissions and misrepresentations,” Boggs said. Judges Eric L. Clay joined in the opinion.

FirstEnergy’'s appellate stance drew friend-of-the-court support from the International Association of
Defense Counsel, as well as the US Chamber of Commerce, the Securities Industry and Financial Markets
Association better known as SIFMA, American Tort Reform Association, and a consortium of legal scholars
including Richard Epstein, Joseph Grundfest and Karen E. Woody.

Under a 2021 deferred-prosecution agreement, FirstEnergy admitted that it conspired with public officials
and others to pay millions of dollars in bribes. The company agreed to pay $230 million, the largest
criminal penalty ever imposed by the U.S. Attorney’s Office for the Southern District of Ohio.

“FirstEnergy is pleased that the U.S. Court of Appeals for the Sixth Circuit has vacated the ‘defective’ class
certification order in its HB6-related securities litigation and clarified the critical requirements for
certifying a class,” said Sullivan & Cromwell Co-Chair Bob Giuffra in a statement. “On remand, the Sixth
Circuit has directed the district court to conduct a ‘rigorous analysis’ of whether plaintiffs can meet those
requirements. FirstEnergy will contest efforts to seek damages for losses that the company did not cause.”

The shareholders are also represented by Robbins Geller Rudman & Dowd LLP and Murray Murphy Moul +
Basil LLP. FirstEnergy is also represented by Jones Day and Ballard Spahr LLP.

The case is Owens v. FirstEnergy Corp., 6th Cir., No. 23-3940, 8/13/25 .
(Updates story originally published Aug. 12 with statement from Sullivan & Cromwell.)

To contact the reporters on this story: Eric Heisig in Cleveland at eheisig@bloombergindustry.com; Shweta
Watwe in Washington at swatwe@bloombergindustry.com

To contact the editors responsible for this story: Alex Clearfield at aclearfield@bloombergindustry.com;
Andrew Harris at aharris@bloomberglaw.com
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8/14/25 REUTERS LEGAL 15:12:53 ® Copyright (c) 2025 Thomson Reuters ® Mike Scarcella

REUTERS LEGAL ¢ August 14, 2025

(Reuters) -A U.S. appeals court has reversed an earlier decision allowing a group of investors to
band together to sue Ohio electric utility FirstEnergy for billions of dollars in damages for alleged
violations of federal securities laws.

The unanimous ruling on Wednesday by a three-judge panel of the 6th U.S. Circuit Court of
Appeals in Cincinnati overturned a federal judge's 2023 order certifying a class action against
FirstEnergy, one of the country's largest investor-owned electric systems.

The 6th Circuit called the order "defective" and directed the lower court judge to apply a more
stringent legal standard that it said would serve as a new test for certifying class actions in similar
cases.

The appeals court set a new standard for judges to weigh whether securities class action plaintiffs
are alleging omissions in statements to investors, misrepresentations or a mix of both. Plaintiffs
can face a higher bar to prove specific statements were misrepresentations.

Circuit Judge Danny Boggs, joined by Circuit Judges Eric Clay and Julia Smith Gibbons, also said
the trial judge incorrectly overlooked a "rigorous-analysis" requirement in assessing the plaintifts'

claim of $8 billion in damages.

In a statement, a lead attorney for FirstEnergy said the utility welcomed the court's clarification
on requirements for class certification.

"FirstEnergy will contest efforts to seek damages for losses that the company did not cause," said
Robert Giuftra Jr, who represented FirstEnergy in its appeal.

An attorney for the investors did not immediately respond to a request for comment.

WESTLAW TODAY © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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The lawsuit by FirstEnergy shareholders and noteholders stemmed from a years-long bribery
scheme involving the company's payments to Ohio lawmakers. In 2021, FirstEnergy paid $230
million to the U.S. government to settle a federal criminal investigation.

Investors accused FirstEnergy of omissions and misrepresentations amid its failure to disclose
the bribery scheme. FirstEnergy has admitted to making illegal political contributions but denied
violating U.S. securities laws.

Lawyers for the investors argued to the 6th Circuit that "preventing investors from learning about
the millions of dollars FirstEnergy was pouring into its criminal conspiracy was a central part of

FirstEnergy's deception."

The U.S. Chamber of Commerce and Securities Industry and Financial Markets Association were
among the groups that signed a court filing supporting FirstEnergy.

They warned the appeals court that leaving the trial judge's ruling in place would lower the bar for
class certification and "increase the frequency of baseless securities fraud class actions."

The case is Diane Owens et al v. FirstEnergy Corporation et al, 6th U.S. Circuit Court of Appeals,
No. 23-3940.

For Owens: Jason Forge of Robbins Geller Rudman & Dowd

For FirstEnergy: Robert Giuffra Jr of Sullivan & Cromwell

Read more:

Tennis players suing NCAA over prize money can band together in class action, judge rules
US Supreme Court reverses decision to rule on class action question

Judge green-lights class actions over US turkey prices

Apple loses bid to appeal order allowing consumer antitrust class action

References

FIRSTENERGY CORP.; SULLIVAN & CROMWELL LLP; ROBBINS GELLER RUDMAN &
DOWD LLP; Government of The United States of America(RenoBranch)
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office.

A recent decision from the U.S. Court of Appeals for the Sixth Circuit demonstrates the
limited showing necessary to assert attorney-client privilege and work-product protections in
the context of internal investigations. In reversing a district court decision to allow discovery,
a unanimous three-judge panel, led by Chief Judge Jeffrey Sutton, observed that “[w]hat
matters for attorney-client privilege is not what a company does with its legal advice, but
simply whether a company seeks legal advice.” Citing to precedent, the court clarified that
the question to be considered by a court is whether there was a decision to solicit legal
advice irrespective of a company’s reason for wanting that legal advice. Similarly, the court
found that the question of whether the work-product doctrine applies hinges on whether
there is any evidence to support the finding that anticipation of litigation was reasonable.
This decision provides useful guidance for protecting the attorney-client privilege and work-
product doctrine in internal investigations of all types.

Background

The case at issue, In re: FirstEnergy Corporation Security Litigation, arises from one of the
most significant public corruption schemes in U.S. history. Following the indictment and
arrest of then-Ohio House Speaker Larry Householder and several others on federal charges
related to their alleged involvement in a bribery scheme also involving Ohio’s largest utility
company, FirstEnergy Corporation (FirstEnergy, identified as “Company A Corp” in the
indictment), FirstEnergy engaged outside counsel to investigate the involvement of the
company and its employees and agents in the alleged scheme.

Not long after the arrest, the U.S. Department of Justice sent a subpoena to FirstEnergy, and
several lawsuits and government investigations followed. The recent Sixth Circuit decision
comes from one of those cases, a securities class action, in which counsel for the class
sought production of materials from FirstEnergy’s internal investigations. FirstEnergy
resisted, arguing that those materials were protected from disclosure by the attorney-client
privilege and work product doctrine. Plaintiffs sought to compel production, arguing that the
materials were prepared “primarily” for business and human resources purposes, not to
provide legal advice or in anticipation of litigation.

In opposition to the motion, FirstEnergy argued that the investigations were conducted
because “FirstEnergy was facing sudden and extraordinary legal risk” thus supporting its
position that the materials were protected from discovery. FirstEnergy primarily supported
this argument through the declaration of one of its board members who explained that the
company conducted the investigations because of potential criminal and civil liability.
However, a special master, appointed to make findings and recommendations in the matter,
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found that the declaration was defective in that it did not contain all the language required by
28 U.S.C. § 1746. Specifically, the declaration did not state that its contents were true. In
addition, the special master found that the plaintiffs had presented evidence that the subject
investigation related to the “business and human resources/public relations arena, even if
those same issues also logically overlap with anticipated litigation.” Accordingly, the special
master held that the discovery sought was not protected by the attorney-client privilege or
work-product doctrine.

FirstEnergy filed objections to the special master’s decision with the district court, but the
district court overruled the objections. FirstEnergy then sought a stay from the Sixth Circuit,
which after a delay of a year, granted that request. The core of the decision is the finding
that the materials were protected, such that FirstEnergy was likely to succeed on the merits
of its claim.

The Attorney-Client Privilege Protects Documents that Have a Business Purpose if the
Company Sought Legal Advice

The Sixth Circuit rejected the district court’s determination that the documents were not
protected by the attorney-client privilege because they were used for a “business purpose.”
In that regard, the district court noted that privilege claims are narrowly construed, and,
where there is both legal and business purpose, the question is whether the “predominant
purpose” is to render legal advice. Dist. Ct. Order at 18-19. Because the investigation had
been prepared in the ordinary course of business pursuant to SEC requirements and for
non-litigation human resources/public relations purposes, the district court found that the
materials were not attorney-client privileged.

By contrast, the Sixth Circuit found little support for the challenge. It set forth the standard
for attorney-client privilege as where there are “confidential communications between a client
and his attorney if the purpose of the communication is to obtain legal advice,” and
determined that it “doesn’t matter what a company does with its legal advice, but simply
whether a company seeks legal advice.” That is a much broader reading of the privilege
than the district court applied and one that all but dismisses any consideration of whether the
purpose for seeking the materials was the provision of legal advice. Understanding the
opinion to create a broad protection seems by design: the court flatly stated that “it is the rare
company faced with such criminal and civil allegations that would not have a business-
related reason for seeking such critical and essential legal advice.” In other words, a
business is expected to have a business-related reason for seeking legal advice.

Thus, the Sixth Circuit’s reading of the law appears to be that evidencing a mixed purpose
for the communication is largely moot. Where counsel is involved both for business reasons
and to provide legal advice, it is not a sufficient challenge to point to the mixed purpose
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Instead, where the business can show that it did in fact go to counsel, regardless of whether
the purpose of the inquiry was for legal reasons or for business purposes, the protection can
be upheld.

Surrounding Circumstances Can Prove Work Product Protection

As for the work product question, the district court agreed with the special master that the
proper test was to determine whether the primary purpose for creating the materials in
question was anticipation of litigation. However, the Sixth Circuit construed that test in a
unique way, instead looking purely at the situation in which the documents were created,
without any direct evidence of FirstEnergy’s subjective intent. The court noted that “[t]he
deluge began when the [DOJ] subpoenaed FirstEnergy immediately following the arrest for
Householder, whose criminal complaint implicated FirstEnergy in wrongdoing.” Within weeks
after that, “eight lawsuits loomed over various FirstEnergy directors and officers, along with
multiple investigations into FirstEnergy ....” By the Sixth Circuit’s reasoning, this timeline
alone demonstrated that the company conducted the investigations in anticipation of
litigation. Facing an “onslaught” of external investigations, FirstEnergy was entitled to a de
facto presumption that its internal investigation was initiated in anticipation of litigation.

The Sixth Circuit’s decision is significant in part because the court engaged in an “abuse of
discretion” review. That level of review looks to whether the trial court “relies on erroneous
finding of fact, applies the wrong legal standard, misapplies the correct legal standard when
reaching a conclusion, or makes a clear error of judgment.” The opinion does not make it
clear which of these elements the trial court violated. Whichever one it did, the point is that
the relative timing and significance of oncoming litigation can be sufficient to demonstrate
this degree of error.

Discovery Practices May Have Contributed to the Result

When considering the opinion’s future impact, litigants should assess how two specific
aspects of the plaintiffs’ litigation strategy influenced the Sixth Circuit’s opinion. The class
used a broad discovery request, seeking “production of all previously withheld documents ...
related to the internal investigation.” Additionally, the class agreed that FirstEnergy did not
need to provide a privilege log for “any” documents exchanged with outside counsel that
were created after Householder’s arrest. Those factors, common in litigation, were key to
the Sixth Circuit’s decision. The class argued that FirstEnergy’s failure to provide details
supporting its claims of protection defeated its claims of privilege. The Sixth Circuit, however,
excused the failure to provide details because the class had agreed that no details need be
provided and, additionally, seemed to chide the class for its broad request: “FirstEnergy’s
failure to identify any specific documents as privileged matched the plaintiffs’ broad and
undifferentiated request for ‘all previously withheld documents ... related to the internal
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investigation.” Although broad requests and agreements not to provide privilege logs for
communications with outside counsel after the beginning of litigation are common, such
agreements can inform the outcome of a subsequent discovery dispute.

Conclusion and Suggestions for Best Practice

The FirstEnergy decision calls into question several seemingly well-settled principles. First,
it seems no longer necessary to prove that a communication was made for the purpose of
seeking legal advice. Instead, the fact of seeking legal counsel seems sufficient to establish
the attorney-client privilege. Second, a party’s determination that a document was prepared
in anticipation of litigation can be supported solely through evidence of the circumstances
surrounding the creation of the document. Third, common discovery practices such as
seeking broad document production and agreeing that a privilege log is not required for
communications with outside counsel can be compelling evidence of a privilege claim.
Fourth, with all the foregoing said, attention to detail regarding procedural points (here, the
proper procedure for making an unsworn declaration) can avoid subsequent issues. Even if
the standards are in fact less onerous than previously seemed to be the case, exceeding
those standards can bolster a litigant’s chances of success in overcoming a challenge to its
assertion of privilege.
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Semtech Corp. management misled investors about prospects for active copper cable products,
prompting a record stock drop after the semiconductor supplier revealed a disappointing 2026 sales
forecast, a shareholder lawsuit said.

Semtech said in a Feb. 7 financial filing that it expected its 2026 CopperEdge product net sales to be lower
than its prior floor-case estimate of $50 million due to rack architectural changes. Share prices slipped
31% the next session in its greatest single-day fall since 1993, according to data compiled by Bloomberg.

The company’s filing said the revised estimates came after feedback from a service rack customer—
purportedly NVIDIA Corp., according to a complaint filed Tuesday in the US District Court for the Central
District of California.

The stock had already closed down 9.9% Feb. 7 after Robert W. Baird & Co. lowered its price target from
$80 to $60, warning of weakness in the company’s active copper cable business.

Before this, Semtech had said that CopperEdge product shipments would ramp up, concealing from
investors a heating issue hurt net sales and drove away a key customer, said the shareholder derivative
action. Top brass hindered Semtech’s reputation and wallet in having the company mislead shareholders
over its sales and customer relations with NVIDIA, which allegedly stopped buying from the company in
favor of developing its own processing unit.

Semtech’s “CopperEdge technology bridges critical infrastructure gaps by dramatically extending copper
interconnect capabilities,” according to the company.

Two of the corporate caretakers wrongly reaped more than $700,000 off of insider stock sales during this
time, said shareholder Michael Kent. Kent said wrongdoing lasted from Aug. 27, 2024—when CEO Hong Q.
Hou touted a ramp up in shipments—through Feb. 7, 2025.
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Levi & Korsinsky LLP represent Kent, who seeks damages and corporate governance reform for Semtech.
Kent alleged breaches of fiduciary duties and unjust enrichment against the board, a former member,
Hou, and chief financial officer Mark Lin. He alleged securities law violations by those two executives.

Another shareholder derivative action centered around the same allegations has been stayed in the same
court. Both echo a proposed class action against Semtech, Hou, and Lin.

Semtech didn't immediately respond to a request for comment in a form submission. Nor did the law firm
representing Semtech in that consolidated proposed class action, Sidley Austin LLP.

The case is Kent v. Hou, C.D. Cal., No. 2:25-cv-07487, complaint filed 8/12/25
To contact the reporter on this story: Gillian R. Brassil in Washington at gbrassil@bloombergindustry.com

To contact the editor responsible for this story: Drew Singer at dsinger@bloombergindustry.com
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Delaware’s landmark corporate law overhaul earlier this year will undermine stability by handcuffing
judges with rigid rules while inviting creative end runs by dealmakers, a group of scholars told the state’s
top court Wednesday.

The eight professors behind the filing are weighing in on a shareholder case against a BlackRock Inc.
affiliate that targets sections of the new law carving out a safe harbor for certain types of self-dealing and
making portions of the bill retroactive. Their friend-of-the-court brief offered an ode to the arcane legal
concept that defines Delaware’s elite business court: its status as an “equitable” tribunal designed for
disputes that defy simple categories.

The coalition backing the legislation—corporate defense attorneys, private equity lobbyists, and the
state’s political establishment—argued it would restore predictability to litigation outcomes, undoing the
damage of a crackdown on conflicts of interest that's driving corporate “DExits” to other states.

But while turning corporate planning into a check-the-box enterprise might make court fights easier to
handicap, it would also transform the larger ecosystem into a Wild West for investors who will no longer
be able to rely on judges to stop insiders from looting, the scholars said, throwing their support behind
the legal challenge.

“Investors in Delaware corporations will find themselves subject to the whims of controlling stockholders
and managers,” the professors said. “The outcome of a stockholder’s investment will turn not on
longstanding principles of fairness, but whether a stockholder was lucky enough to have invested in a firm
with beneficent managers.”

Corporate Culture War

The dispute—involving a wind farm acquisition by Clearway Energy Inc., which is controlled by a joint
venture between Blackrock and TotalEnergies SE—reflects the latest flashpoint in a cultural cold war
among competing corporate constituencies that periodically escalates into open conflict.
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Gov. Matt Meyer (D) pushed the statutory changes at the heart of the case after news in February that
high-profile firms including Meta Platforms Inc. were considering leaving the state, which funds a quarter
of its budget with billions in fees on business entities. Delaware is home to two-thirds of Fortune 500

companies.

It's still unclear if the trickle of departures will widen into a flood, despite 18 months of attacks on
Delaware’s judiciary from Elon Musk and his allies following his a $56 billion court loss.

The new law, State Senate Bill 21—which Meyer signed in March after a fierce legislative battle—imposed
a narrow definition of controlling stockholders, bolstered the presumption that board members are
capable of independent oversight, and cut back investor access to corporate records.

Arguments against the legislation have surfaced in several shareholder suits, including the Clearway case.
The retroactivity sections violate Delaware’s due process clause, while the dealmaking safe harbor is
incompatible with a state constitutional provision prescribing the equitable jurisdiction of Delaware'’s
Chancery Court, they say.

Fast Track

Delaware Chief Justice Collins J. Seitz Jr. agreed to fast-track the Clearway matter in June, saying it would
be more efficient for the high court to deliver a legally binding interpretation in the near term instead of
waiting for the growing wave of challenges to reach the appeal stage. The move amped up the pressure

on a five-member tribunal currently reviewing the ruling against Musk.

The Clearway case kicked off Aug. 1. Answering briefs are due Sept. 5 from the joint venture and Meyer,
who intervened in the case to defend the law. Oral argument is set for Oct. 8.

The scholars are represented by Labaton Keller Sucharow LLP. The investor leading the lawsuit, Thomas
Rutledge, is represented by Bernstein Litowitz Berger & Grossmann LLP, Equity Litigation Group LLP, and
Morris Kandinov LLP.

The joint venture is represented by Richards, Layton & Finger PA. Meyer is represented by Potter
Anderson & Corroon LLP and Wachtell, Lipton, Rosen & Katz. Clearway is represented by Young Conaway
Stargatt & Taylor LLP and Gibson, Dunn & Crutcher LLP.

The case is Rutledge v. Clearway Energy Grp. LLC, Del., No. 248, 2025, amici brief filed 8/13/25 .
A version of an Al summary at the top of this story was removed.
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