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Summary by Bloomberg Al A

e Afederal magistrate judge said Dick’s Sporting Goods Inc. and its top
executives should continue to face investor accusations that they concealed
excess inventory and profited from the deception.

e Magistrate Judge Kezia O.L. Taylor said stock sales made by the executives
close in time to their purported misstatements about inventory levels bolstered
investors’ inference that the executives intended to commit securities fraud.

e Taylor recommended that only part of the lawsuit be permitted to move
forward, saying the pension funds leading the suit inadequately pleaded that
Dick’s misrepresented its retail theft level and the risks of sales declines and
markdowns.

By Gillian R. Brassil

(Bloomberg Law) --

Dick’s Sporting Goods Inc. and some of its top executives should continue to face investor accusations the
retailer concealed the volume of its excess inventory post-pandemic, and that those execs profited from the

deception, a federal magistrate judge said.

Stock sales made made by the retailer’s top brass close in time to their purported misstatements about
inventory levels bolstered investors' inference the executives intended to commit securities fraud,
Magistrate Judge Kezia O.L. Taylor said. Collectively, executive chairman Edward W. Stack, CEO Lauren R.
Hobart, and chief financial officer Navdeep Gupta allegedly reaped about $47 million during the proposed

class period.

But the pension funds leading the suit inadequately pleaded Dick’s misrepresented its retail theft level and
the risks of sales declines and markdowns, Taylor said Tuesday, recommending only part of the lawsuit be
permitted to move forward. The funds failed to allege disclosures on increased theft required more detail,

or that significant dips in demand had already occurred when related statements were made, Taylor said.
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Her ruling now goes to US District Court for the Western District of Pennsylvania Judge J. Nicholas Ranjan

for ratification or rejection.

Dick’s saw a surge in sales during the pandemic as people sought ways to stay active—but as lockdowns
lifted, demand waned and inventory piled up, the funds’ most recent complaint said. At the same time, the
merchant was contending with increased retail theft. But, Dick’s and its corporate overseers downplayed
those shareholder concerns and expressed optimism about its profitability, according to Rhode Island’s
general treasurer, suing on behalf of the state’s retirement system, and the Western Pennsylvania Teamsters

and Employers Pension Fund Public Employees.

Dick’s stock price plunged more than 24%, closing at $111.53 on Aug. 22, 2023, the day the retailer revealed
disappointing second quarter profits that year hurt by theft, and company executives discussed inventory
markdowns in an earnings call. It was then the stock’s steepest single-day decline since Dick’s 2002 market

debut, according to data compiled by Bloomberg.

Most of the plaintiffs’ alleged misstatements about the health of inventory levels were plausibly misleading

when made, while some were inactionable declarations of corporate optimism, Taylor said.
She advised against granting the investors leave to amend claims she deemed defective.

The complaint—containing confidential former employee statements on how leaders would've known about
excess inventory—sufficiently alleged the level of intent or recklessness to defraud investors, Taylor said. Top
brass visits to overloaded stores and access to weekly reports on inventory levels supported an inference of

intent or recklessness to deceive investors.

Robbins Geller Rudman & Dowd LLP and Pomerantz LLP are lead counsel for the proposed class, which
targets those who got Dick’s stock from Aug. 23, 2022 through Aug. 21, 2023. Jones Day and Wachtell,
Lipton, Rosen & Katz represent Dick’s, Stack, Hobart, and Gupta. None of these law firms nor Dick’s

immediately responded to emails seeking comment.

The case is Plumbers and Pipefitters Local Union No. 719 Pension Trust Fund v. Dick’s Sporting Goods, Inc.,
W.D. Pa., No. 2:24-cv-00196, 8/12/25.

To contact the reporter on this story: Gillian R. Brassil in Washington at gbrassil@bloombergindustry.com

To contact the editor responsible for this story: Andrew Harris at aharris@bloomberglaw.com

© 2025 Bloomberg Industry Group, Inc. All Rights Reserved
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Appeals court halts ‘shockwave’ attorney-client privilege
ruling
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Jenna Greene August 12, 2025

Crews work on electrical power lines. REUTERS/Jim Urquhart Purchase Licensing_Rights,
opens new tab

Aug 12 (Reuters) - When a major Ohio utility was ensnared in a bribery scandal in 2020, it
turned to a time-honored playbook for organizations in hot water: The company and its board
of directors each hired a large law firm to investigate and advise on how to respond to
looming litigation and enforcement actions.

What FirstEnergy didn’t expect was for a federal judge in Columbus, Ohio, to rule last year
that the probe findings weren’t shielded by attorney-client or work-product protections.
That's because the utility also made use of the advice for business purposes, U.S. District
Judge Algenon Marbley found.

He ordered the company to turn the documents over to plaintiffs lawyers representing a
class of investors suing for securities fraud in the wake of the scandal.

The decision sent “shockwaves” through corporate boardrooms and the legal industry,
FirstEnergy lawyers said, and prompted more than three dozen blue chip law firms to sign an
amicus brief, opens new tab urging the Sixth Circuit U.S. Court of Appeals to intervene.
Should the decision stand, the firms said, it would “threaten the success of countless internal
investigations necessary to the good governance of companies in the United States.” (Left
unsaid: their lucrative practices conducting the probes would take a hit as well.)

Exhale, everyone.

https://www.reuters.com/legal/government/appeals-court-halts-shockwave-attorney-client-privilege-ruling-2025-08-12/ 1/3


https://www.reuters.com/legal/government/appeals-court-halts-shockwave-attorney-client-privilege-ruling-2025-08-12/
https://www.reutersconnect.com/item/crews-work-on-electrical-power-lines-after-an-evacuation-order-was-lifted-for-communities-downstream-from-the-lake-oroville-dam-in-oroville-california-us/dGFnOnJldXRlcnMuY29tLDIwMTc6bmV3c21sX1JDMTU0NkMxQkY5MA%3D%3D/?utm_medium=rcom-article-media&utm_campaign=rcom-rcp-lead
https://www.reutersconnect.com/item/crews-work-on-electrical-power-lines-after-an-evacuation-order-was-lifted-for-communities-downstream-from-the-lake-oroville-dam-in-oroville-california-us/dGFnOnJldXRlcnMuY29tLDIwMTc6bmV3c21sX1JDMTU0NkMxQkY5MA%3D%3D/?utm_medium=rcom-article-media&utm_campaign=rcom-rcp-lead
https://www.reutersconnect.com/item/crews-work-on-electrical-power-lines-after-an-evacuation-order-was-lifted-for-communities-downstream-from-the-lake-oroville-dam-in-oroville-california-us/dGFnOnJldXRlcnMuY29tLDIwMTc6bmV3c21sX1JDMTU0NkMxQkY5MA%3D%3D/?utm_medium=rcom-article-media&utm_campaign=rcom-rcp-lead
https://www.reutersconnect.com/item/crews-work-on-electrical-power-lines-after-an-evacuation-order-was-lifted-for-communities-downstream-from-the-lake-oroville-dam-in-oroville-california-us/dGFnOnJldXRlcnMuY29tLDIwMTc6bmV3c21sX1JDMTU0NkMxQkY5MA%3D%3D/?utm_medium=rcom-article-media&utm_campaign=rcom-rcp-lead
https://www.reuters.com/legal/government/column-scandal-tainted-firstenergy-demands-appeal-shockwave-privilege-ruling-2024-07-30/
https://fingfx.thomsonreuters.com/gfx/legaldocs/lgvdoewdlpo/frankel-firstenergymandamus--lawfirmsamicusbrief.pdf
https://fingfx.thomsonreuters.com/gfx/legaldocs/lgvdoewdlpo/frankel-firstenergymandamus--lawfirmsamicusbrief.pdf

8/12/25, 5:04 PM Appeals court halts ‘shockwave’ attorney-client privilege ruling | Reuters

Last week, the appeals court ruled, opens new tab that all likelihood, Marbley got it wrong.
FirstEnergy is apt to succeed on the merits of its mandamus petition, the panel held, and the
investigation documents created by Jones Day and Squire Patton Boggs will indeed be
shielded from discovery.

“What matters for attorney-client privilege is not what a company does with its legal advice,
but simply whether a company seeks legal advice,” the unsigned August 7 order stated.
“After all, a corporation could hardly justify expending resources on legal advice that wasn’t
business-related.”

Sullivan & Cromwell co-chair Robert Giuffra, who represents FirstEnergy in the 6th Circuit
appeal and underlying securities class action, told me he was pleased that the decision
“reiterates that attorney-client privilege and the attorney work product doctrine apply fully to
internal corporate investigations.”

Plaintiffs' lawyer Jason Forge, a partner at Robbins Geller Rudman & Dowd, did not respond
to a request for comment.

The fight over the internal investigation documents reflects what can sometimes be a tricky
question: Must legal advice be the only primary purpose of a privileged communication?

The U.S. Supreme Court in 2023 had the chance to offer guidance in a case involving an
unnamed law firm's bid to designate such “dual purpose” client records as privileged in a tax
and cryptocurrency investigation. Rather than weigh in, though, the high court in a one-
sentence order dismissed the case as improvidently granted a few weeks after oral
arguments.

Internal corporate investigations have been around for decades, and FirstEnergy lawyers
point to a 1981 Supreme Court decision, opens new tab to argue the fruits of such probes
have consistently been treated as protected communications.

As chronicled by my former Reuters colleague Alison Frankel, the FirstEnergy case began in
July 2020. That’s when the company disclosed, opens new tab that it had received
subpoenas from the U.S. Justice Department in connection with what turned out to be the
biggest political corruption scandal in Ohio history. Almost overnight, FirstEnergy’s share
price plunged from nearly $42 to less than $23, and investors lost billions.

The company went on to admit to paying a combined $64 million to entities controlled by
then-Ohio House Speaker Larry Householder and the chair of the state’s public utility
commission in exchange for favorable legislation and regulatory treatment, Reuters reported.
While FirstEnergy has since resolved much of the legal fallout, including paying $230 million
to the U.S. government to settle a federal criminal investigation, it's continued to fight the
securities class action by investors, who are seeking $8 billion in damages.

In seeking the internal investigation documents, the plaintiffs argued that FirstEnergy brought
in Jones Day and Squire for two business reasons: to assuage its auditor's concerns about
certifying the company's U.S. Securities and
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Exchange Commission filings and to determine if the utility should fire any of its executives.
The special master and the trial judge agreed that the investigations were not sparked by
litigation fears but were intended to provide business advice.

The appellate panel — judges Jeffrey Sutton, Alice Batchelder and John Nalbandian, who
were appointed by Republicans George W. Bush, George H.W. Bush and Donald Trump --
disagreed, writing that the lower court "gets it backwards.”

Precedent requires considering “whether a communication primarily seeks ‘to render or
solicit legal advice,’ irrespective of a company’s reason for wanting that legal advice,” they
held.

Moreover, the work-product doctrine, which covers documents prepared in anticipation of
litigation, also likely applies. Here, the “flood of legal and regulatory actions prompting
FirstEnergy’s investigations explains why,” the panel held.

“FirstEnergy, simply put, faced an onslaught of civil and criminal investigations while
pursuing internal investigations.”

Our Standards: The Thomson Reuters Trust Principles., opens new tab

Opinions expressed are those of the author. They do not reflect the views of Reuters News,
which, under the Trust Principles, is committed to integrity, independence, and freedom from
bias.

Jenna Greene writes about legal business and culture, taking a broad look at trends in the
profession, faces behind the cases, and quirky courtroom dramas. A longtime chronicler of
the legal industry and high-profile litigation, she lives in Northern California. Reach Greene at
jenna.greene@thomsonreuters.com
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BigLaw firms' internal investigation likely protected from
lawsuit disclosure, 6th Circuit says

@

abajournal.com/news/article/biglaw-firms-internal-investigation-likely-protected-from-lawsuit-disclosure-6th-circuit-says

By Debra Cassens Weiss

Law Firms
August 13, 2025, 9:10 am CDT

The fruits of internal investigations conducted by two BigLaw firms for an energy company
are likely protected from disclosure by attorney-client privilege and the work-product
doctrine. (Image from Shutterstock)

The fruits of internal investigations conducted by two BigLaw firms for an energy company
are likely protected from disclosure by attorney-client privilege and the work-product
doctrine, a federal appeals court said in an Aug. 7 order.

The 6th U.S. Circuit Court of Appeals at Cincinnati reached that conclusion when it
temporarily stayed a federal judge’s order for disclosure of investigative materials in a
shareholder lawsuit against the FirstEnergy Corp.

Law.com and Law360 have coverage.

The FirstEnergy Corp. and its board hired Jones Day and Squire Patton Boggs after the
company was implicated in an alleged scheme to pay bribes in the form of campaign
donations to obtain a billion-dollar nuclear plant bailout.

The allegations were revealed in a July 2020 indictment of Larry Householder, a former
speaker of the Ohio House of Representatives. He was later sentenced to 20 years in
prison in 2023 for leading a racketeering conspiracy to receive nearly $61 million in bribes.

The FirstEnergy Corp. resolved a Department of Justice investigation in 2021 with a $230
million deferred prosecution agreement, according to Law.com and Law360.

The 6th Circuit cited the U.S. Supreme Court’s 1981 decision in Upjohn Co. v. United
States, which held that attorney-client privilege applies when companies seek legal advice
through internal investigations in response to criminal and civil investigations.

After Householder’s arrest, the FirstEnergy Corp. was facing civil and criminal
investigations by the DOJ, as well as suits and regulatory action. The law firms hired to
investigate produced “precisely the kinds of communications that Upjohn contemplates,” the
6th Circuit said.
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“The district court thought that none of this mattered because FirstEnergy also used this
advice for business purposes. That approach gets it backwards,” the 6th Circuit said. “What
matters for attorney-client privilege is not what a company does with its legal advice but
simply whether a company seeks legal advice. ... After all, a corporation could hardly justify
expending resources on legal advice that wasn'’t business-related.”

Turning to the work-product doctrine, the appeals court said it protects documents created
in reasonable anticipation of litigation. The FirstEnergy Corp.’s materials likely meet that
standard, given the “flood of legal and regulatory action” that prompted the investigations,
the appeals court concluded.

The 6th Circuit also cited a strong public interest in preserving attorney-client privilege and
the work-product doctrine, as evidenced by numerous briefs by amici supporting the
FirstEnergy Corp.

6th Circuit Chief Judge Jeffrey Sutton and Judge Alice Batchelder and Judge John
Nalbandian were on the 6th Circuit panel that granted the stay of discovery.

Write a letter to the editor, share a story tip or update, or report an error.
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Zillow Appeal Threatens to Curb Stock
Drop Suits in Key Courts

Aug. 13, 2025, 2:00 AM PDT

Zillow Group Inc.'s appeal of an investor suit is jeopardizing other class actions over large stock selloffs.

The US Court of Appeals for the Ninth Circuit is expected to hear oral arguments about decertifying a
stockholder class Thursday in a suit alleging the website misrepresented its house-flipping business
prospects. A victory for Zillow could ward off similar proposed shareholder class actions, attorneys say,
because it would mandate a stronger link between the alleged misstatement and the eventual market
selloff.

“If the Ninth Circuit decertifies and holds that there needs to be a much closer connection between the
corrective disclosure and the alleged misrepresentation, defendants in securities class actions—
particularly in the Ninth Circuit—will have a much stronger argument to defeat class certification,” said
Jesse Bernstein, co-chair of Quinn Emanuel Urquhart & Sullivan LLP's securities litigation practice

There are many cases where corrective disclosures are far more specific than the alleged
misrepresentations, he said, making the claims difficult to prove under higher scrutiny.

Cases that are harder to certify as securities class actions are harder to bring in the first place, said Ann
Lipton, a professor at the University of Colorado Law School. “And we have a lot more fraud, quite frankly,
that goes unredressed.”

Goldman Landscape

The Ninth and Second circuits, home to a lot of large public companies, are the most popular arenas for
securities class actions.

A 2021 Supreme Court and subsequent Second Circuit decision that dismantled a Goldman Sachs Group
Inc. investor class found a defendant can rebut a presumption of classwide reliance by showing a
mismatch between alleged misstatements and the corrective disclosure that lowers share prices.
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The Third Circuit in July upheld a class of Johnson & Johnson investors, finding that unlike in Go/dman,
there wasn't a “mismatch between the subject of the alleged misrepresentation and the content of the
disclosures” in their suit over safety representations of talc products.

“With damages in these cases reaching record levels driven by the strong valuations in the US market,
class certification has become more important than ever,” said Eric Belfi, chairman of Labaton Keller
Sucharow LLP. “It is an opportunity for defendants to either challenge the size of the class—we have
certainly seen more cases where courts don't just grant or deny certification outright, but instead narrow
the class period or break up the class.”

Courts may have a real mix of rulings in part because the Supreme Court’s Goldman standard doesn’t
answer whether an alleged false statement impacted stock prices, regardless of what sunk them, Lipton
said. “The nexus between the lie and the disclosure at the end has nothing to do with that question, which

m

means courts are just sort of ‘gut feeling it.

Zillow's Appeal

In certifying a Zillow class, the US District Court for the Western District of Washington said the lead
investor was entitled to a presumption that a collective of shareholders relied on the company'’s stock
price under a 1988 Supreme Court decision. Basic Inc. v. Levinson lets courts presume stocks trading in an
efficient market take in all public information, including pertinent misrepresentations, and that investors
rely on the price's integrity. Zillow failed to demonstrate alleged misrepresentations and later corrective
disclosures didn't impact its stock price, Judge Thomas S. Zilly said.

Zillow told the Ninth Circuit it sufficiently demonstrated a wide-enough gap per Goldman, but the lower
court didn't consider its evidence.

But Zillow asserted a mismatch test that would result in class status being denied in almost any securities
case, said investor Jeremy Jaeger.

If the Ninth Circuit sides with Jaeger, not much will change, said Neal Potischman, co-head of Davis Polk &
Wardwell LLP’s Northern California office.

“While the Supreme Court and Second Circuit cracked the door for defendants in their Go/dman decisions,
district courts in the Ninth Circuit have seemed reluctant to let it swing wide open,” he said.

Skadden, Arps, Slate, Meagher & Flom LLP and Perkins Coie LLP represent Zillow, co-founder and co-
executive chairman Richard Barton, former chief financial officer Allen Parker, and CEO Jeremy Wacksman.
Skadden declined to comment and Perkins Coie didn't respond to an email seeking comment.

Hagens Berman Sobol Shapiro LLP, which declined to comment, is class counsel and Kessler Topaz Meltzer
& Check LLP is additional counsel for Jaeger.

The case is Jaeger v. Zillow Grp., Inc., 9th Cir., No. 24-6605, oral arguments 8/14/25 .
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iRobot Investor Sues Brass Over Survival Without Amazon Deal (1)
Aug. 12,2025, 1:10PM PDT; Updated: Aug. 12, 2025, 2:45PM PDT

Summary by Bloomberg Al A

» A lawsuit said iRobot Corp. management exaggerated the effectiveness of its
turnaround after the abandoned Amazon Inc. acquisition, prompting a record
selloff.

e iRobot cast doubt over its future while reporting disappointing financial results
on March 12, with share prices plummeting almost 36% that day.

e Ashareholder's complaint filed in the US District Court for the Southern District
of New York said current and former executives and board members hurt
iRobot's reputation and wallet by causing it to mislead investors about its
turnaround prospects.

iRobot Corp. management exaggerated the effectiveness of its turnaround after the abandoned Amazon Inc.
acquisition, prompting a record selloff when the robot vacuum maker said there was substantial doubt about

its ability to survive, a lawsuit said.

iRobot cast doubt over its future while reporting disappointing fourth quarter and full year 2024 financial
results on March 12. Share prices plummeted almost 36% that day—the stock’s biggest single-day plunge since
iRobot’s 2005 market debut, according to data compiled by Bloomberg. The stock price tumbled almost 52%

over two trading sessions to close at $3.06 per share on March 13, 2025.

Current and former executives and board members hurt iRobot's reputation and wallet by causing it to
mislead investors about its turnaround prospects after the Amazon rescue collapsed, said a shareholder’s

complaint filed in the US District Court for the Southern District of New York on Tuesday.

Amazon was originally planning to buy iRobot for $61 per share—a deal valued at approximately $1.7 billion
when announced in 2022. But the companies abandoned the acquisition in 2024 due to regulatory antitrust
concerns. Their announcement calling off the merger came after European Union regulators threatened to
block the deal and US Federal Trade Commission staff had told Amazon they were recommending a lawsuit

over it.
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With the deal’s collapse, iRobot announced that its former CEO Colin Angle stepped down and it would lay
off about 31% of its workforce.

CEO Gary Cohen said in an Aug. 7 press release with iRobot’s second quarter of 2025 financial results that the
company and leadership “remain steadfast in executing our iRobot Elevate strategy and delivering the trusted

products our customers value” while the board reviews potential strategic alternatives for its business.
iRobot said it doesn't comment on litigation in response to an email seeking comment.

Derivative Allegations

iRobot's business has steadily fallen over the past decade as competitors undercut the company’s Roomba,

with the exception of a pandemic bump, said the shareholder derivative action.

The Brown Law Firm PC represents stockholder Anthony Wren, who claimed wrongdoing by Cohen and other
current and former iRobot overseers from Jan. 29, 2024, through March 11, 2025. Wren seeks damages and
corporate governance reform for iRobot as a result of alleged breaches of fiduciary duties, unjust enrichment,

waste of corporate assets, gross mismanagement, abuse of control, and securities law violations.

Wren's suit cribs off of a proposed class action filed last month against iRobot and four current and former

executives.
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The suits come as iRobot is defending the dismissal in the US Court of Appeals for the First Circuit of another
proposed class action that alleged the company misrepresented the announced acquisition’s prospects and
Amazon's cooperation with antitrust regulators. Wren previously filed a different shareholder derivative action
echoing that proposed class action, which was closed with the ability to reopen after related appellate

proceedings.

The case is Wren v. Cohen , S.D.N.Y., No. 1:25-cv-06625, complaint filed 8/12/25 .

(Updates to include iRobot comment response in the seventh paragraph.)

To contact the reporter on this story: Gillian R. Brassil in Washington at gbrassil@bloombergindustry.com

To contact the editors responsible for this story: Carmen Castro-Pagéan at ccastro-pagan@bloomberglaw.com;

Tonia Moore at tmoore@bloombergindustry.com
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SelectQuote Inc. concealed kickbacks from health insurers for touting their Medicare Advantage plans
before federal regulators accused them of conspiring, a proposed class action said.

The insurance broker’s stock price plunged 19% on May 1, the day the US Department of Justice publicized
its False Claims Act complaint against SelectQuote and other health insurance companies and brokers
heralding a private version of the government’s health insurance for seniors and people with certain
disabilities. It was the stock’s steepest one-day slide in over seven months, according to data compiled by
Bloomberg.

For years, SelectQuote and top brass hid a practice of directing Medicare beneficiaries to insurers offering
better pay rather than provide unbiased comparison shopping as promised, a shareholder told the US
District Court for the Southern District of New York Monday. SelectQuote covered up getting illegal
kickbacks, that it wasn't complying with not certain laws, and was vulnerable to regulatory and legal
sanctions, said the investor’s complaint.

The DOJ's complaint accused three major insurers with Medicare Advantage plans “paid hundreds of
millions of dollars in kickbacks” to three huge brokers to steer beneficiaries to their plans. Two of those
insurers, Aetna Inc. and Humana Inc., also used kickbacks to “pressure brokers to enroll fewer Medicare
beneficiaries with disabilities, whom the insurers perceived as more expensive to cover.” Meanwhile,
brokers including SelectQuote claimed to have customers’ best interests in mind while sending people to
insurers regardless of their quality or fit, the DOJ said.

SelectQuote has disputed the allegations—as have CVS Health Corp., which owns Aetna, Humana, and
other defendants in the suit—which was started by a whistleblower in 2021 and unsealed in May.

SelectQuote didn't immediately respond to an email seeking comment Tuesday.
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Glancy Prongay & Murray LLP and The Law Offices of Frank R. Cruz represent investor Robert Pahlkotter,
who seeks damages for alleged securities law violations by SelectQuote, CEO Tim Danker, chief financial
officer Ryan Clement, and former CFO Raffaele Sadun. The proposed class would include those who got
SelectQuote stock from Sept. 9, 2020, when the company touted fourth quarter and full-year financial
results, through May 1, 2025.

The broker recently beat investor allegations that it overstated its revenue and mischaracterized its sales
strategy ahead of its 2020 initial public offering. Pension funds leading that proposed class action have
appealed.

The case is Pahlkotter v. SelectQuote, Inc., S.D.N.Y., No. 1:25-cv-06620, complaint filed 8/11/25 .
To contact the reporter on this story: Gillian R. Brassil in Washington at gbrassil@bloombergindustry.com

To contact the editor responsible for this story: Drew Singer at dsinger@bloombergindustry.com
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A Perrigo Co. PLC investor fund lost its bid Tuesday to bring its own lawsuit after an attorney mistake and
corporate silence led it to believe it was exempt from a class settlement over statements against a Mylan
NV takeover attempt.

Civil procedure faults “litigants who fail to follow their directives,” said a US Court of Appeals for the Third
Circuit panel. “So when parties deviate from them, even by mistake, they usually have to live with the

consequences.”

The master fund litigated its separate case for more than three years after a class was certified without
Perrigo’s objection, Sculptor Master Fund Ltd. and Sculptor Enhanced Master Fund Ltd. had said in their
brief imploring the appellate court to let them opt out of the class. Sculptor thought that an associate at a
counsel law firm had mailed their opt-out form, but it wasn't until four years later after a lower court
preliminarily approved the class accord that Perrigo told Sculptor they'd failed to, they said.

“We expect class members to comply with court orders to pursue and vindicate their rights. The right to
opt out is no different,” wrote Circuit Judge Cheryl Ann Krause on behalf of the panel in a precedential
opinion. “Accordingly, we join the Seventh Circuit in holding what intuition posits. Because Rule 23
requires a district court to prescribe the way for class members to request exclusion, they have to follow
those instructions in order to opt out—a mere ‘reasonable indication’ of an intent to opt out will not do.”

Rule 23 governs how class actions are handled.

Sculptor had asked the appellate panel to vacate and reverse the lower court’s decision denying their
2024 bid to opt-out, or extend an opportunity to do so; the investor fund claimed Chief Judge Renée Marie
Bumb abused her discretion and that it gave a “reasonable indication” of its intention to be excluded from

the class.

The panel, which included Paul B. Matey and Peter J. Phipps, disagreed, finding the US District Court for
the District of New Jersey judge accurately weighed the “danger of prejudice; length of delay; reason for
delay; and whether the movant acted in good faith” against Sculptor’s belated opt-out bid.
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Sculptor’s shares were accounted for in the court-approved $97 million class action settlement, Perrigo
countered. Other investor groups took action after noticing that they hadn't opted out on a list class
counsel published in the public docket in 2021. Sculptor, which wasn't on the list, did not, said Perrigo and
former CEO Joseph C. Papa's joint brief.

The class suit alleged that the pharmaceutical company overstated its value to fight Mylan’s 2015 hostile
takeover bid, which failed.

Quinn Emanuel Urquhart & Sullivan LLP and Calcagni & Kanefsky LLP represent Sculptor. Fried, Frank,
Harris, Shriver & Jacobson LLP represents Perrigo. Gibson, Dunn & Crutcher LLP represents Papa. None of
these law firms immediately responded to emails seeking comment.

The case is Perrigo Institutional Inv. Grp. v. Papa, 3d Cir., No. 24-02861, affirmed 8/12/25 .
To contact the reporter on this story: Gillian R. Brassil in Washington at gbrassil@bloombergindustry.com

To contact the editors responsible for this story: Kiera Geraghty at kgeraghty@bloombergindustry.com;
Drew Singer at dsinger@bloombergindustry.com
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Court says hedge fund's mistake cost it chance to sue
over failed Perrigo takeover
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12

Mike Scarcella August 12, 2025

Birds are seen on the logo of generic drugmaker Perrigo Co outside their new factory in the
city of Yeruham, in southern Israel March 2, 2016. REUTERS/Amir Cohen/File Photo
Purchase Licensing_Rights, opens new tab

Aug 12 (Reuters) - Hedge fund Sculptor Asset Management missed its chance to sue
healthcare products giant Perrigo for alleged securities violations and cannot now opt out of
a $97 million class action settlement, a U.S. appeals court ruled on Tuesday.

A three-judge panel of the 3rd U.S. Circuit Court of Appeals in Philadelphia said Sculptor
Master Fund Ltd and a related fund were barred from opting out of the investor class action
more than three years after a deadline came and went.

“Sculptor had the opportunity to opt out early in this litigation, but it failed to do so. Having
made that mistake, it has to live with the consequences,” wrote, opens new tab Circuit Judge
Cheryl Ann Krause, joined by Circuit Judges Paul Matey and Peter Phipps.

The hedge fund had argued that its intent to pursue its own lawsuit was clear in the record of
the litigation in the federal court in New Jersey. The panel upheld a lower judge’s ruling
against Sculptor.

Sculptor and a lawyer representing it at law firm Quinn Emanuel did not immediately respond
to requests for comment, and neither did Perrigo.

Grand Rapids, Michigan-based Perrigo settled the shareholder class action for $97 million
last year, resolving claims that it made misrepresentations and omissions between 2015 and
2017 in connection with a failed $26 billion takeover bid by drugmaker Mylan.

Perrigo has denied any wrongdoing.

Sculptor held about 2.6 million shares of Perrigo stock, owning 5 percent of the company,
court records show.

Class action rules can require companies or individuals to formally opt out of settlements if
they want to try to sue individually to seek a better deal or a win at trial.

A former lawyer for Sculptor in the case said in a court declaration that her firm, King &
Spalding, did not receive the class action notice explaining the process for exclusion.
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Still, the attorney said she had asked an associate at the firm to mail a formal opt-out letter to
exclude Sculptor from the class action. The attorney said she was unable to determine
whether the letter was mailed or whether it was lost en route.

In addition to arguing that the record in the case showed it clearly intended to opt out,
Sculptor also told the court that its actions could be deemed “excusable neglect.”

Perrigo countered in a court filing that Sculptor “had ample knowledge of a class action and
were represented by sophisticated legal counsel.”

The appeals court said Sculptor "bears the burden of its former counsel’s mistakes."

The case is Perrigo Institutional Investor Group et al v. Joseph C. Papa et al, 3rd U.S. Circuit
Court of Appeals, No. 24-2861.
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Sentara Health must face litigation over the stable value fund in its retirement plan after a Virginia federal

judge said investors bolstered their claims of subpar performance.

Allegations of poor performance coupled with an insufficient monitoring process are enough to state a
viable fiduciary breach claim under the Employee Retirement Income Security Act, Judge Jamar K. Walker
said Monday for the US District Court for the Eastern District of Virginia.

The hospital system argued the fund’s alleged 1.36% underperformance was too small to support an
ERISA claim, pointing to court opinions rejecting claims based on underperformance of between 1% and
4%. Walker declined to dismiss the case on this basis, saying the US Court of Appeals for the Fourth Circuit
—which has authority over federal courts in Maryland, Virginia, West Virginia, and the Carolinas—hasn't
issued a decision to that effect, and it would be inappropriate to create a “bright-line rule” on the topic
before allowing the case to proceed to discovery.

The judge also declined to consider whether the other investments held up as better alternatives to
Sentara’s stable value fund are similar enough to be proper benchmarks. Some federal appeals courts—
including the Sixth, Seventh, Eighth, Ninth, and Tenth circuits—have endorsed scrutinizing an ERISA
lawsuit’'s benchmarks in the early stages of litigation, but the Fourth Circuit hasn’t and there's “reason to
believe” it might not, Walker said. It's therefore more appropriate to assess the lawsuit's benchmarks after
allowing discovery, he said.

The seven-month-old lawsuit centers on a stable value fund from Principal Life Insurance Co., which isn't
named as a defendant. This fund is an “off-the-shelf product” with uncompetitive returns that lagged both
the rate of inflation and similar investments, plaintiffs Tracey Carter and Bonny Davis said in a complaint
alleging more than $11.4 million in plan losses.

Though Walker allowed the case to proceed, he dismissed one plaintiff's claims for failure to demonstrate
standing, adding that she'd likely be able to fix this problem in an amended complaint. He also cautioned
the plaintiffs that his decision “is in no way intended to communicate” that their case will “survive more
exacting scrutiny” if it proceeds to the summary judgment stage.
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Casey Jones Law Firm, Engstrom Lee LLC, and James White Firm LLC represent the participants. Jones Day

represents Sentara.
The case is Carter v. Sentara Healthcare Fiduciary Comm. , E.D. Va., No. 2:25-cv-00016, 8/11/25 .
To contact the reporter on this story: Jacklyn Wille in Washington at jwille@bloombergindustry.com

To contact the editor responsible for this story: Drew Singer at dsinger@bloombergindustry.com
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Critical Mass with Law.com’s Amanda Bronstad: Antitrust Class Actions Hit
Higher Education, Coinbase Cases Coordinated in New York

August 13,2025 | By Amanda Bronstad

Columbia University in Manhattan. Photo: Ryland West/ALM

Welcome to Law.com Class Actions: Critical Mass, a weekly briefing for class action and mass

tort attorneys.

This week: Two new antitrust class actions target elite U.S. universities and the Law School
Admission Council. The U.S. Judicial Panel on Multidistrict Litigation ordered lawsuits over
Coinbase’s data breach be transferred to New York’s Southern District. Find out who got appointed
to lead data breach class actions against LexisNexis.


https://www.law.com/author/profile/amanda-bronstad/
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I'm Amanda Bronstad. Feel free to reach out to me with your input. My email is
abronstad@alm.com. Follow me on LinkedIn or X: @abronstadlaw.

Benjamin Brown, managing partner of Cohen Milstein Sellers & Toll. Courtesy photo

Colleges and Universities are ‘Particularly Vulnerable’

Antitrust class actions targeted higher education this month, with one case accusing the Law
School Admission Council of overcharging application fees to get into law school, while another

accuses several elite U.S. colleges and universities of inflating the price of tuition through the

process of accepting early undergraduate applications.

LSAC case: The plaintiffs, in a lawsuit filed by Hilgers Graben partners Will Burgess, Peter McCall

and Bennett Rawicki, alleged the organization conspires with member law schools to fix the price

of its fees, which range from $45 to $215 per applicant.
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Early admission case: Cohen Milstein partners Daniel Silverman, Benjamin Brown, Richard

Koffman, and Daniel McCuaig, and attorneys from Langer Grogan & Diver, filed the class action on

behalf of several undergraduate students against dozens of schools, including Columbia, Cornell,
Duke, Northwestern and Vanderbilt.

My colleague Sulaiman Abdur-Rahman, who wrote about the latter case, said early admission
offerings have been around for years. So, why sue now? He told me:

“I think plaintiffs firms like Cohen Milstein see elite colleges and universities as particularly
vulnerable in today’s political environment. The Trump administration has aggressively targeted
several elite universities, and the U.S. Department of Justice Antitrust Division may consider filing
a statement of interest favorable to the Sherman Act claims Cohen Milstein filed on behalf of
undergraduate students. Proving the existence of an anticompetitive conspiracy between 32
colleges can be difficult, but presumably plaintiffs’ firms like Cohen Milstein believe it is easier to
prove such an alleged conspiracy today than at any point in the last 25 years. Courts nowadays
seem to be more receptive to antitrust complaints, and that's probably why these cases are being
filed now.”

New York, USA, April 14 2021. Flags of Coinbase and NYSE flying in the wind. On April 14, 2021, Coinbase went public on the

Nasdaq exchange via a direct stock listing. Credit: rarrarorro/Adobe Stock
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MDL Orders Involve Coinbase, Delta, Procter & Gamble

About 20 data breach cases against Coinbase will be transferred to U.S. District Judge Edgardo
Ramos in the Southern District of New York. The Aug. 7 order by the U.S. Judicial Panel on
Multidistrict Litigation rejected suggestions from many plaintiffs’ lawyers to put the cases in the
Northern District of California, where Coinbase was founded in San Francisco. Coinbase attorney
Alan Schoenfeld (WilmerHale) and other plaintiffs’ lawyers had argued for New York’s Southern

District, although most preferred U.S. District Judge Jesse Furman.

The Coinbase transfer comes as investors of another cryptocurrency exchange, FTX, narrowed
their focus on law firm Fenwick & West as part of the multidistrict litigation in Florida's Southern
District. The panel's order was also one of six to come out of its July 31 hearing. Here are some
others:

- An Aug. 8 order transferred more than a dozen lawsuits filed over the Feb. 17 crash landing of a
Delta Air Lines flight, which flipped upside down on a runway at Toronto Pearson International
Airport. The panel sent the cases to U.S. District Judge Jerry Blackwell of the District of
Minnesota.

- An Aug. 7 order transferred about half a dozen lawsuits alleging Procter & Gamble made false or
misleading statements about the sustainability of its Charmin toilet paper and Puffs tissues
through its “Protect, Grow and Restore” logo. The panel sent the cases to a new multidistrict
litigation judge, U.S. District Judge Douglas Cole, of the Southern District of Ohio, where Procter &
Gamble has its headquarters.

- A dozen class actions over a former University of Michigan football coach’s cyberattack of
Keffer's Athletic Trainer System will be transferred to the Eastern District of Michigan before U.S.
District Judge Mark Goldsmith. The Aug. 8 order says, “Keffer has identified 108 universities
across the country that were potentially affected by the breach, so additional cases may well be
forthcoming.”
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Bryan Aylstock of Aylstock, Witkin, Kreis & Overholtz. Courtesy photo

Who Got the Work?

A federal judge has appointed four lawyers as plaintiffs’ interim co-lead class counsel over
LexisNexis Risk Solutions Inc.'s data breach: Bryan Aylstock (Aylstock Witkin), MaryBeth Gibson
(Gibson Consumer Law Group), Gary Klinger (Milberg Coleman) and Jeff Ostrow (Kopelowitz
Ostrow). The Aug. 5 order from U.S. District Judge Tiffany Johnson, of the Northern District of
Georgia, comes in consolidated class actions filed after LexisNexis announced its breach on May
24,

Here's what else is happening:

Hagens Sanctions? A federal judge in Pennsylvania ordered Steve Berman (Hagens Berman) to

show why he shouldn’t be sanctioned for bringing “baseless, dishonest claims” in several lawsuits
over thalidomide, the morning sickness pill linked to birth defects. U.S. District Judge Paul
Diamond's Aug. 5 order comes two years after a special master recommended sanctions against
Berman and his Seattle firm, as well as another former partner, Tyler Weaver (Angeli & Calfo). The
special master found “misconduct bordering on the criminal,” but Diamond gave them an
opportunity to respond.
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Fire Focus: A lawyer for Southern California Edison told a Los Angeles judge on Tuesday that his
client is investigating whether to sue more than half a dozen others over this year’s Eaton wildfire,
which killed 19 and destroyed 10,000 structures. Many of those possible counterclaims would
involve public entities that have sued Edison over the Jan. 7 wildfire. The judge told lawyers at the
hearing in downtown Los Angeles that she wants to begin planning for bellwether trials, perhaps

as soon as next year.

RealPage Settlements: More than 20 companies have settled antitrust claims related to real
estate software firm RealPage, most recently Greystone Management Services on Friday.
Although lawyers did not provide a dollar value to the Greystone deal, which also involves the U.S.
Department of Justice, plaintiffs counsel Patrick Coughlin (Scott + Scott) said all the settlements
total more than $100 million. Lawyers plan to submit motions for settlement approval by Sept. 30.

Thanks for reading Critical Mass! I'll be back next week.
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Scott Holland, Jonathan Bilyk August 13, 2025

Attorney Ted Frank
HLLI.org

A federal judge has put the brakes on claims from drivers who alleged they were
“imprisoned” in their vehicles during a pro-Palestine demonstration that blocked the highway
leading into O’Hare International Airport.
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U.S. District Judge Mary Rowland issued an opinion Aug. 7 ending_a lawsuit stemming from
an Interstate 190 demonstration in April 2024. The legal action first landed in Chicago federal
court in September 2024, when attorneys with the Hamilton Lincoln Law Institute, of Chicago
and Indianapolis, filed suit against the activist organizations on behalf of named plaintiff
Christopher Manhart, of Valparaiso, Indiana.

The named defendants include WESPAC Foundation, National Students for Justice in
Palestine, Jewish Voice for Peace, Tides Center (which does business as the Community
Justice Exchange), a group of dissenters identified in court filings as Organizational
Defendants and four individual defendants: Jinan Chehade, identified as a primary organizer
of the O'Hare blockade; Superior Murphy, who filmed the blockade; Rifqa Falaneh, identified
as present of the SJP's DePaul University affiliate in Chicago and an organizer of the
blockade; and Simone Tucker, identified as a JVP organizer and organizer of the blockade.

According to the complaint, the blockade was intended by the activists to not only disrupt
traffic leading into the airport, but to maximize economic and societal disruption in an effort to
protest Israeli military actions against Hamas in Gaza in response to the deadly October 7,
2023 terrorist attacks Hamas launched in Israel.

“These groups hoped that defendants, and those like them across the world, would draw
attention to their cause by bringing economic centers to a halt,” the complaint said. “And on
the 1-190 expressway, the defendants succeeded, trapping thousands in their cars.”

In asking_Rowland to dismiss the second amended complaint, filed at the end of January,
defendants also requested sanctions against the plaintiffs and their attorneys for bringing
what they called a “baseless” lawsuit intended to “intimidate advocates for Palestinian
liberation into silence."

“In service of that goal, plaintiff asserts a private right of action where none exists, colors his
time spent in traffic as akin to imprisonment and concocts a broad conspiracy to violate his
rights based on little more than social media posts and his own information and belief,” ” the
defendants said. “All the while, the plain text of the complaint attempts to frame defendants’
advocacy as terrorism.”

Regarding false imprisonment, Rowland agreed that although the demonstration prevented
cars from driving on 1-190, drivers were not “confined” to their vehicles.

“The Second Restatement of Torts squarely addresses the factual situation before the court
now,” Rowland wrote, quoting a passage that reads, in part, “one who blocks off a highway,
intending to prevent the public from passing along it, is not liable for false imprisonment to
one whose privilege to use the highway has been thus denied.”
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The plaintiffs pointed to a 1985 lllinois Appellate Court ruling, Robinson v. Miller, and said
that ruling established false imprisonment liability for blocking public roads. But Rowland
labeled Robinson “an unpublished, 4-year-old decision” lacking “precedential or persuasive
value” outside a few select areas.

“In Robinson, the plaintiffs were trapped on a 30-acre plot of wooded land that they owned
and which was only accessible by a single dirt road after the defendants blocked the road
with a locked chain and a truck,” Rowland wrote. “Unlike plaintiff here, who apparently saw
several people get out of their cars and walk to their destination without interference, the
Robinson defendants blocked the plaintiffs’ only path out of the area of confinement with a
locked chain and barricaded it with a truck.”

Rowland said the fact cars appeared behind Manhart’s vehicle doesn’t add liability to
demonstrators and said adopting his “reading requires believing that the drafters of the
Restatement were unaware that a traffic jam might result from an obstructed highway and
that travelers might be temporarily stuck in traffic as a result.” She also said Manhart
conflated the concept of “no reasonable means of escape” as intrinsic to the imprisonment
allegation when it is a separate inquiry from who committed the confining.

Although Manhart argued state law prevented him from leaving his car on the interstate,
Rowland noted the lllinois Vehicle Code section he cited has a narrow definition of
abandonment involving either disrepair or leaving a car for at least a week.

“The court does not doubt that plaintiff felt trapped in his car and in fact could not easily go
where he wanted to,” Rowland wrote. “His frustrations were no doubt exacerbated because
he was on the way to the airport. But to state claim for false imprisonment, the confinement
must be ‘involuntary;’ it is not enough for a plaintiff to voluntarily remain in a place even if
they believe they are justified in doing so.”

Rowland further noted longstanding common law principles “warn against plaintiff's proposed
expansion of false imprisonment.” She agreed with the defendants that Manhart couldn’t
bring a complaint of “foreseeable injury caused by intentional breach of duty” in lllinois, but
said she would consider that claim as a question of whether the defendants violated a public
safety law. However, she said the lllinois Vehicle Code section Manhart cited seemingly
addresses effective traffic movement, not public safety. Still, even taking Manhart’s position,
Rowland said the count fails because the injuries he alleged don’t implicate public safety.
She also declined to imply a right of action, saying state law precludes such a step.

Regarding a negligence claim, Rowland said Manhart couldn’t advance that strategy after
already alleging intent on the part of demonstrators. She further disposed of claims for in-
concert, aiding and abetting and conspiracy liability saying those could only survive along
with his primary tortious conduct claims.
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With respect to WESPAC, Manhart alleged it was NSJP’s “fiscal sponsor” and therefore
bound to control its activities. But Rowland had already found NSJP wasn't liable for any
tortious conduct, automatically stripping potential liability from WESPAC.

Rowland sided with Manhart on the issue of standing to sue, noting the U.S. Seventh Circuit
Court of Appeals has held loss of time is sufficient grounds. She denied as moot the
defendants’ motions to strike certain allegations and also said the lllinois Citizen Participation
Act can’t be used in a federal court to pursue sanctions for allegations of not stating a viable
action.

“The court understands that this holding frustrates the important policy goals that the lllinois
Legislature furthered in the ICPA and may encourage forum shopping,” Rowland wrote. “But
neither concern alleviates the court’s obligation to follow Supreme Court precedent.”

However, she did grant motions for sanctions from individual defendants, dissenters and the
Tides Centers under a federal court rule intended to deter baseless complaints. Rowland
wrote she believed Manhart’s “filings were presented for the improper purpose of
harassment and that plaintiff made legal contentions that were neither supported by existing

law nor nonfrivolous arguments in favor of the extension or modification of existing law.”

She further said Manhart’'s second amended complaint is “rife with allegations that are
irrelevant to plaintiff's stated causes of action and which are only a hair’s breadth away from
calling defendants terrorists and placing the loss of innocent lives at their feet.” She said the
larger context of the complaint, some of the work it cited and a request for $36 million for a
putative class indicated the “intent in bringing this action was not to recover the damages
actually sustained, but instead to harass.”

Rowland singled out Manhart’s legal representation for actions that “forced defendants to
spend time and money shadowboxing a myriad of possible arguments to support a legal
theory that plaintiff was not able to sufficiently articulate himself’ and, while appreciating that
attorney Ted Frank “has a genuine and personal concern” with the alleged conduct, Manhart
didn’t have “carte blanche to make frivolous legal arguments, ignore controlling precedent,
and misrepresent existing law in support of his case.”

Manhart will not be able to further amend his complaint.

The organizations and individual defendants are represented by attorneys Sheila A. Bedi, of
the Community Justice & Civil Rights Clinic at Northwestern University; Megan Porter;
Amanda S. Yarusso; Precious S. Jacobs-Perry and Ali I. Alsarraf, of Jenner & Block, of
Chicago; Nora Snyder and Brad Thomson, of the People’s Law Office, of Chicago; and
Hanna Chandoo and Dan Stormer, of Hadsell Stormer Renick & Dai, of Pasadena,
California.

https://www.legalnewsline.com/cook-county-record/suit-tossed-over-anti-israel-blockade-of-o-hare-highway/article 5a3e9a97-242f-4188-9680-a5f4cca... 4/5


DavidW
Highlight


8/13/25, 8:54 AM Judge's colleague is a plaintiff, Edison says public entities are liable

Judge's colleague is a plaintiff, Edison says public
entities are liable

dailyjournal.com/articles/387089-judge-s-colleague-is-a-plaintiff-edison-says-public-entities-are-liable

Aug. 13, 2025

Judge Laura Seigle disclosed a conflict in the Eaton Fire litigation, as fellow Judge Wendy
Chang is a plaintiff. Southern California Edison claims multiple public entities share liability.

The judge presiding over the Eaton Fire cases in Los Angeles County Superior Court
announced on Tuesday that two of her friends, including a fellow judge, may have claims,
and one has already filed a lawsuit. Many superior court judges' homes burned in the
January fires, prompting Southern California Edison's attorney to note that more conflicts
are likely.

Another complication is that defendant Edison believes up to nine public entities share
responsibility for the fire, the company's counsel told the judge.

Referring to the conflict of interest regarding her bench colleague, Judge Laura A. Seigle
told the parties in court Tuesday, "My plan is to peel that case off, send it ... for
reassignment to another judge. But | want to talk procedurally how to make that happen.”

The plaintiff she referred to, Judge Wendy Chang, is part of a long list of plaintiffs in that
case, so Seigle suggested having her dismissed from that case and having her file a new
c