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BCBS Denied 'En Masse Opt Out’ in Walgreens Prescription Class Action, Judge
Rules

August 12,2025 | By Marianna Wharry

Walgreens pharmacy in Baltimore in August 2020. Photo: Diego M. Radzinschi/ALM

An lllinois federal judge denied two nationwide health insurers' requests to opt out of a $100-
million class action settlement late last week.

U.S. District Judge Edmond E. Chang for the Northern District of lllinois granted a motion to
invalidate Blue Cross Blue Shield and Health Care Systems Corp.'s attempt to opt out of a
settlement agreement for Walgreen Co.'s Prescription Savings Club. The program, now defunct,
allowed members to directly purchase generic prescriptions from Walgreens without health
insurance at a specified price. The plaintiffs alleged Walgreens used the program to inflate its
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prices and charge more to customers using their health insurance. Various entities of Blue Cross
and Health Care Systems, acting as third-party administrators, asked the court for an en masse
opt-out from the settlement agreement, arguing that its opt-out terms are "unduly burdensome”
and violated due process rights.

Chang rejected the insurers' arguments, writing in his memorandum and order that the insurers
could have sought an extension for the opt-out deadline if they wanted to specify which class
members to include.

"The insurers also argue that the court’s opt-out procedures would require the ... clients to submit
more than 24,000 individual declarations, infringing on the clients’ due process rights by

'render[ing] opting out virtually impossible," the court said. "But this aggregate administrative
burden is the result of the insurers’ purported undertaking to analyze settlement participation on

behalf of over 24,000 entities."

The plaintiffs are a group of individuals who purchased generic prescriptions at Walgreens with
their insurance and employee-benefit plans. They claim Walgreens created a "dual-pricing scheme"
and charged those using health insurance a higher price in comparison with its prescription
savings club members. The parties reached a settlement agreement in October, and the court
granted preliminary approval for it and certified the class in November to include all U.S.
individuals who purchased one or more prescription drugs with their health insurance from
Walgreens between January 2007 to December 2024, the filing said.

The insurers argued to the court that it had standing to challenge the preliminary settlement
agreement under the "plain legal prejudice" doctrine, which allows non-settling defendants in a
multiple defendant case to object to a settlement despite not being party to it. They also argued
the settlement would interfere with their contractual ability to act on behalf of their clients.

The court denied this argument, noting that the insurers are not "non-settling defendants," but that
they are not a party in this case. Chang also said the insurers also failed to provide or show that
they had any contractual right to object on their clients' behalf, the opinion said.

"To the extent that the insurers attempt to argue that they have standing because they are
objecting on behalf of their clients, who are parties to the settlement agreement, that argument
also fails," the court said. "As explained earlier, they have not sustained their burden of proving that
there exists any contractual right to object on the clients’ behalf—they have supplied no specific
contract whatsoever. Any argument that they had a cognizable legal interest in opting out on
behalf of their clients also falls short: the opt-out procedures do not forbid opt outs on behalf of
others—it forbids deficient, en masse opt outs on behalf of others in the absence of proof of
authorization to do so."



Attorneys with Scott & Scott Attorneys in New York; Milberg Coleman Bryson Phillips Grossman,
and Lee Segui of Raleigh, North Carolina; Halunen Law, of Minneapolis; Lemmon Law Firm, of New
Orleans; Robbins Geller Rudman & Dowd, of San Diego; Levin Sedran & Berman, of Philadelphia;
Tusa P.C., of Southold, New York; and Carroll Shamberg, of Chicago, are representing the plaintiffs.

Ropes & Gray and Vedder Price, based in Chicago, are representing Walgreens.
Crowell & Moring is representing the insurers.

Counsel for all parties did not return Law.com's request for comment.
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() SELECTQUOTE

Reqular readers undoubtedly have noticed that I have been writing a lot lately about the False
Claims Act (FCA). That is because the Trump Administration has decided to deploy the FCA as one
of its principal legal tools to enforce and advance its policy objectives. Insurers wondering what
the administration’s enforcement approach may mean for their claims portfolios may want to take
a look at the securities class action lawsuit recently filed against online insurance broker
SelectQuote. The company, whom the DOJ sued in May in a False Claims Act suit alleging the
company received “illegal kickbacks” from insurers, has now been hit with a follow-on securities
suit relating to the FCA allegations. As discussed below, the new follow-on lawsuit suggests that
D&O insurers will want to consider the implications of the administration’s active deployment of
the FCA as an enforcement tool. A copy of the August 11, 2025, lawsuit against SelectQuote can be
found here.

The Trump Administration and the FCA

Since its inception in January, the current Trump administration has brandished the FCA as a key
enforcement tool. For example, and as I noted in a post last month (here), the Trump
administration has already demonstrated its intent to use the FCA to pursue companies that seek
to evade tariffs. The administration has also declared its intent to use the FCA to target companies
it believes engage in “illegal DEI" as discussed in a recent law firm memo (here). And as I noted in
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a post earlier this week, the DOJ is now using the FCA to pursue companies for cybersecurity

violations. The administration clearly believes the FCA is a multipurpose tool that will enable the
administration to advance its policy objectives.

The SelectQuote Lawsuit

On August 11, 2025, a plaintiff shareholder filed a securities class action lawsuit in the Southern
District of New York against SelectQuote and certain of its directors and officers. The complaint
purports to be filed on behalf of a class of investors who purchased the company’s securities
between September 9, 2020 and May 1, 2025.

The complaint alleges that on May 1, 2025, the DQJ filed a False Claims Act complaint against
SelectQuote. As reflected in the DOJ's May 1, 2025 press release (here), SelectQuote was sued
along with several other insurance brokers, as well as several health insurers.

The FCA complaint alleges that for several years, SelectQuote received “tens of millions of dollars
in “illegal kickbacks” from health insurance companies in exchange for steering Medicare
beneficiaries to enroll in the insurers’ plans. The FCA complaint alleges further SelectQuote made
materially false claims by stating that it offers “unbiased coverge comparisons” when in fact it
“repeatedly directed Medicare beneficiaries to the plans offered by insurers that paid them the
most money, regardless of the quality or suitability of the insurers’ plan.” The securities complaint
alleges that the company’s share price declined nearly 20% on the news of the DOJ complaint
filing.

The securities lawsuit complaint alleges that during the class period the defendants failed to
disclose “(1) that the Company was directing Medicare beneficiaries to the plans offered by
insurers that best compensated SelectQuote regardless of the quality or suitability of the insurers’
plans; (2) that SelectQuote did not provide unbiased comparison shopping for Medicare
Advantage insurance plans; (3) that SelectQuote received illegal kickbacks to steer Medicare
beneficiaries to certain insurers and limit enroliment in competitors’ plans; (4) that as a result,
Select Quote had not complied with applicable laws, regulations and contractual provisions; (5)
that SelectQuote was vulnerable to regulatory and legal sanctions as a result of its conduct,
including claims that it had violated the False Claims Act; and (6) that, as a result of the foregoing,
Defendants’ positive statements about the Company’s business, operations, and prospects were
materially misleading and/or lacked a reasonable basis.”

The securities complaint alleges that the defendants violated Sections 10(b) and 20(a) of the
Securities Exchange Act of 1934 and Rule 10b-5 thereunder. The complaint seeks to recover
damages on behalf of the plaintiff class.
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Discussion

The underlying FCA lawsuit here is not related to any of the Trump administration’s signature
policy initiatives. However, this new securities suit is relevant for insurers thinking about what the
Trump administration’s willingness to deploy the FCA may mean for their claims portfolios.

To put the issue in the context of insurers’ public company insureds, a False Claims Act lawsuit
against a public company is unlikely to trigger the company’s D&O insurance policy, as the typical
public company D&O insurance policy provides entity coverage only for securities claims. As an
FCA action is not a securities claim, the FCA action would not trigger the entity coverage in the
defendant company'’s insurance policy. However, were the same company to be hit - as
SelectQuote was here - with a follow-on securities suit based on the allegations in the underlying
FCA action, the entity coverage in the defendant company’s D&O insurance policy would be
triggered.

The fact that the Trump administration clearly intends to use the FCA as a way to drive many of its
policy objectives has its own set of implications for insurers. The possibility of a follow-on
securities suit, of the type filed against SelectQuote here, has further insurance implications.
Insurers will want to consider the possibility of an FCA follow-on action in thinking about what the
administration’s deployment of the FCA may mean.

The D&O Diary
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Investors increasingly claim that Al hype is securities
fraud

l:éuters.com/legal/legalindustry/investors-increasingIy—claim—that—ai-hype-is—securities—fraud-2025-08—07

Virginia Milstead, Mark Foster, Paige Gillard August 7, 2025

Al Artificial Intelligence words are seen in this illustration taken, May 4, 2023.
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August 07, 2025 - With artificial intelligence (Al) becoming an ever-present part of
commerce, it should be no surprise that there has been a wave of securities fraud lawsuits
that feature allegations of "Al washing," where companies allegedly exaggerate or
misrepresent their Al capabilities or opportunities to boost stock prices. According to
Cornerstone Research, Al-washing emerged as a distinct category of securities case for the
first time, with 15 securities class actions filed in 2024, doubling the seven cases filed in
2023.

To date, most of the decisions addressing securities fraud claims in the Al context have
centered on the alleged hype around Al capabilities with respect to certain products. The
securities laws are not violated by statements of corporate optimism — obvious hyperbole
and other forms of "feel good" statements that are inherently subjective, aspirational, and
incapable of objective verification.

Courts recognize that reasonable investors know how to discount this type of information,
which is generally considered immaterial. In the context of claims against companies
promoting their Al capabilities, courts have applied this precedent to assess whether
statements improperly exaggerate claims and capabilities in a way that misleads investors.

First consider In re Upstart Holdings, Inc. Securities Litigation, 2023 WL 6379810 (S.D. Ohio.
Sept. 23, 2023). Upstart's public statements promoted its Al underwriting model to overcome
the alleged limitations of FICO scores in consumer lending transactions, considering a far
greater volume of variables while also adapting on the fly to changing conditions. The court
held that statements about an Al model being a "fairly magical thing" or "doing the right
things" were "loosely optimistic statements that cannot be objectively verified" and thus
inactionable puffery.

By contrast, the court held that statements about the "significant advantage" of the Al model
over "traditional FICO-based models" and its "ability to 'respond "very dynamically" to
macroeconomic changes' were 'more specific, material, and verifiable' and thus actionable if
false."
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The court explained that the advantages were spelled out by defendants and included
"higher approval rates and lower interest rates at the same loss rates," matters that could be
demonstrably proven true or false, according to the court, which distinguished the
statements at issue from other cases where supposed product advantages were undefined.

The court reasoned that those actionable statements were sufficiently alleged to be false
based on plaintiffs' allegations that Upstart's Al model "did not provide these verifiable
advantages, in general or in times of macroeconomic turbulence."

Other courts have similarly held that objectively verifiable promotional statements about Al
are potentially actionable, while vague marketing language is not. In In re General Motors
Co. Securities Litigation, investors challenged statements about the safety, capabilities, and
commercialization of Cruise's autonomous vehicle (AV) technology, including claims about
"fully driverless" operation, "Level 4" autonomy, and safety compared to human drivers. 2025
WL 952479 (E.D. Mich. Mar. 28, 2025).

The court drew an important distinction between statements that could be proven objectively
false, such as "no human in the loop" versus statements that cars are "fully driverless." The
court concluded that the first statements were actionable because they "did not merely
convey the absence of a safety driver," but rather, were "clear enough that a reasonable
investor could interpret them to mean" that the company's AVs "operated without human
input."

On the other hand, the court found that investors failed to adequately allege the falsity of
statements that the company's AVs were "fully driverless." "[R]easonable investors would
have interpreted" the "fully driverless" statements to mean that the company's AVs "could
drive without a safety driver but not without human input."

The court also examined the defendant's claims regarding "Level 4" autonomy. The plaintiff
alleged that these statements incorrectly suggested the vehicles met official standards for
Level 4, which require the car to handle driving fully on its own in certain conditions.

The court concluded that the plaintiff pleaded a "strong case," pointing to issues such as the
vehicles stalling, requiring human assistance, and relying on remote operators in up to 4% of
drives. These factual allegations allowed the court to infer that the AVs did not meet the core
requirements of Level 4 autonomy, thus supporting the plaintiffs' claims of objective falsity
regarding the "Level 4" statements.

Similar lines were drawn in Reckstin Family Trust v. Cs.ai Inc., 718 F. Supp. 3d 949 (N.D.
Cal. 2024). There, the court confronted allegations that a company had exaggerated its

relationship with oil services giant Baker Hughes. The court held that general statements
about the product's "global reach" were non-actionable statements of corporate optimism.
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In contrast, the plaintiff alleged that Cs.ai described a 12,000-person salesforce at Baker
Hughes pushing its Al products, when in fact a smaller, less experienced group was
involved. Those statements were objectively verifiable and actionably misleading by making
it seem like the company's Al product had a greater opportunity in the market than it did in
reality.

Descriptions of Al product capabilities are not the only types of statements found actionable.
In Genesee County Employees' Retirement System v. DocGo Inc., 2025 WL 951251
(S.D.N.Y. Mar. 28, 2025), an executive allegedly touted his qualifications with a "graduate
degree in computational learning, which is a subset of artificial intelligence." The executive's
statements were coupled with descriptions of the company's Al product, described as having
"high sophistication with our Al systems in order to need as little people as possible."

The court found that the plaintiffs sufficiently alleged that the executive lacked the
qualifications that he claimed. The court reasoned that the executive "not only
misrepresented his credentials but used his supposed 'graduate degree' in ‘computational
learning theory' to bolster his assertions that he was a trustworthy steward of the 'technology
side' of the company." The court accordingly permitted securities fraud claims to go forward
against the company and the executive based on these alleged misstatements.

Other courts have rejected claims where disclosures about Al were precise and accurate. In
Jiajia Luo v. Sogou, 465 F. Supp. 3d 293 (S.D.N.Y. 2020), the plaintiffs alleged that a
Chinese tech firm misled investors in two ways about Al. The investors claimed that Sogou
failed to disclose that it had decided to transition certain products to smart hardware with
better-connected Al capabilities and that Sogou wrongly implied that all of its smart hardware
was Al enabled.

The court disagreed, finding that Sogou's disclosures carefully specified which products
used Al, such as the Teemo Hero Watch, and that the plaintiffs failed to plead "concrete
facts" showing Sogou made false representations about the company's Al capabilities. The
plaintiffs also failed to plead any facts showing that a decision to apply Al technologies
resulting in the phase-out of hardware such as the Teemo Watch "was made at the time" the
challenged statements were made.

The courts that have analyzed securities fraud claims relating to Al have focused on alleged
overstatements related to Al capabilities. Courts have thus far made it clear that hyperbolic
and optimistic statements about Al capabilities will not trigger liability unless they mislead
investors about concrete, verifiable information, though the line between actionable
statements and puffery can sometimes be hard to draw. Other pending cases that await
rulings from courts feature allegations that companies downplayed the risks to business
operations or failed to disclose the impact of Al on business prospects.
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In sum, with the number of cases challenging Al-related statements increasing, legal and
investor relations departments at public companies should make sure they scrutinize
disclosures about Al with rigor to minimize the risk of hindsight claims about Al products.
Special attention should be given to communications describing the capabilities, features,
market share, and competitive advantages of products.

When adjectives or hyperbole are used to describe products, particular care needs to be
given to making sure that statements do not exaggerate what Al products can do, especially
as it relates to competitive Al products or comparable products with human input.
Accompanying product claims with clear definitions and objectively verifiable information that
underpins claims about a product can help minimize liability risk. Companies should also
evaluate and consider disclosing both the risks posed and any present impacts of Al on
operations, revenue streams, and future prospects.

The opinions expressed in this article are those of the authors and do not necessarily reflect
the views of Skadden, Arps, Slate, Meagher & Flom LLP or its clients.

Virginia Milstead is a reqular contributing columnist on securities law and litigation for
Reuters Legal News and Westlaw Today.
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Global securities litigation surged after a seminal U.S. Supreme Court decision in
2010 limited the adjudication of claims involving foreign-listed securities. While
litigation involving U.S.-listed securities has nonetheless continued to grow, litigation
of foreign-listed shares has shifted overseas. However, efforts have been made to
bring claims on foreign listed securities again in the U.S. A recent decision of a
federal court in a putative securities class action regarding supplemental jurisdiction
of shareholder claims under U.K. law is both a prime and timely example of these
efforts and may be an important harbinger of further such efforts in the future. This
decision and related efforts are important matters for institutional investors of global
securities, as the evolution of the law could have material impacts on their recoveries
and strategies in the securities litigation space.

In 2010, the U.S. Supreme Court handed down its opinion in Morrison v. National
Australia Bank Ltd., 561 U.S. 247 (2010), deciding that Section 10(b) of the Securities
Exchange Act (“Exchange Act”) did not provide a cause of action to foreign plaintiffs
suing foreign defendants for misconduct in connection with securities traded on
foreign exchanges. The decision had the effect of shifting many such securities cases
to jurisdictions outside the United States, leading to a significant development of
securities litigation abroad. ISS SCAS currently tracks securities class or group actions
in over 20 countries, and there have been many large securities settlements outside
the U.S. since 2010, such as the $1.6 billion settlement involving Steinhoff
International Holdings NV.

Nonetheless, many large companies headquartered overseas sponsor the trading of
American Depository Receipts (“ADRs”) or American Depository Shares “ADSs” in
addition to listings in their home and potentially other countries. Morrison had no
real impact on claims made on ADRs or ADSs, as these are listed in the U.S. Similarly,
the decision did not bar shareholders from outside the U.S. from participating in
settlements involving U.S.-listed securities. Indeed, institutional investors from
around the globe routinely participate in these settlements, and such participation is
purely an administrative process that entails the filing of certain transaction records
after the announcement of a settlement. Furthermore, many global investors have
even taken active roles in U.S. cases by seeking and obtaining an appointment as
lead plaintiff, leaving the case of the entire class in their hands. These investors have
largely served admirably and helped to obtain sizeable recoveries for investors.
Nonetheless, securities litigation outside of the U.S,, as noted, has continued to gain
in importance since Morrison, as aggrieved shareholders seek to have their claims
heard in at least one forum.



In parallel, however, plaintiffs and law firms in the United States have made efforts to
effectively reshore some of these claims and actions. The key tactic is to bring
jurisdictionally valid claims on U.S.-listed securities and then ask the U.S. court to
grant supplemental jurisdiction over claims under foreign law over foreign-listed
securities. U.S. courts—both state and federal—are used to applying the law of other
jurisdictions.

For example, federal courts must apply state laws in diversity suits (where the parties
are from different states), and state courts may often apply federal laws or the laws of
other states. Similarly, U.S. courts can apply laws of other countries (sometimes
contracts specify the law to apply). There is an entire subject area called “choice of
law”, and it should come as no surprise that courts have begun to grapple with this
in the context of securities cases.

For example, one noted U.S. plaintiff's firm successfully represented nearly three
dozen institutional investors in a direct action against BP plc, asserting claims under
US law for ADSs but also UK law for UK-listed shares.[1] Indeed, plaintiffs in direct
actions historically could bring a variety of state law claims in addition to federal
claims. However, this same firm (along with another prominent plaintiff's firm) was
able to make claims in a securities class action that ultimately resulted in a $97
million settlement involving Perrigo plc shares listed on the Tel Aviv Stock Exchange
(“TASE"), in addition to various U.S.-listed securities.[2] U.S. courts have allowed claims
to proceed for TASE-listed shares in a variety of other cases, such as those against
Teva Pharmaceuticals Industries Ltd.[3] and Ormat Technologies, Inc.[4] Although
one critical point to bear in mind for cases involving TASE securities is that courts in
Israel will suspend parallel actions until the U.S. class action is resolved.

A recent decision by a federal court in a putative securities class action involving U.K.
listed shares is another example of these efforts and could presage similar decisions
in the future. Plaintiffs Teamsters Local 237 Additional Security Benefit Fund and
Teamsters Local 237 Supplemental Fund for Housing Authority Employees and
Firemen's Retirement System of St. Louis (together “Plaintiffs”) are pursuing a
putative class action against Barclays PLC (“Barclays”), James Staley, and Nigel
Higgins (collectively “Defendants”) in the U.S. District Court for the Central District of
California (“Barclays”).[5] Plaintiffs made claims on behalf of a class of purchasers of
Barclays ADRs traded on the New York Stock Exchange as well as of Barclays
ordinary shares traded on the London Stock Exchange (“LSE Shares”).



Plaintiffs made their claims regarding the LSE Shares under U.K. law, specifically,
Section 90A of the Financial Services and Markets Act (“S. 90A"), while making claims
under the Exchange Act with respect to the ADRs. Notably, among other things,
Barclays moved to dismiss the S. 90A claims on the basis that the court should
decline to exercise supplemental jurisdiction over these claims and, in the
alternative, under forum non conveniens a doctrine of transferring cases to courts or
jurisdictions that can more suitably or conveniently hear such cases.

On July 10, 2025, Judge Maame Ewusi-Mensah Frimpong issued an opinion
(amending an order issued on June 24, 2025)[1] largely denying Defendants’ motions
to dismiss but granting Barclays’ motion to dismiss with respect to the S. 90A claims,
with leave for Plaintiffs to amend. Despite dismissing the S. 90A claims, the court
nonetheless found that: 1) it had original jurisdiction over the S. 90A claims and
therefore did not have the discretion to decline jurisdiction, and 2) Barclays had failed
to meet its burden to justify using forum non conveniens to dismiss the S. 90A
claims. Instead, the court dismissed the S. 90A claims because Plaintiffs’ factual
allegations were insufficient to plead a S. 90 A claim for dishonest delay.

Defendants have moved the court to reconsider the opinion, and alternatively allow
an interlocutory appeal on the parts of the case the court allowed to proceed.[2] It is
unclear what will happen in this case and how events might impact the S. 90A
claims (e.g., will the court grant reconsideration or will Plaintiffs amend?). What
matters is that the court decided it had the power to hear the S. 90A claims, and that
had Plaintiffs made more adequate allegations, the S. 90A claims might have
progressed further along in the case.

Significantly, there are many potential implications for this decision in Barclays and
perhaps even more questions posed.

First, the U.S. courts have signaled that they are comfortable applying the securities
laws of Israel and the U.K. Like the U.S,, the U.K. is a common law jurisdiction, and
Israel can be considered a common law system or somewhat similar. Which other
jurisdictions’ securities laws will U.S. courts be willing to entertain? Presumably, other
common law jurisdictions are more likely candidates, but would the U.S. courts
apply, say, German securities law?

(1] See BP - Notable Case — Pomerantz LLP.

[2]See Roofer’s Pension Fund v. Joseph C. Papa, et al., No. 1:16-cv-02805-RMB-LDW (D.N.J.), ECF No. 438-1, Ex. A at 30656
and ECF No. 449.

[3] Halman Aldubi Provident and Pension Funds Ltd. v Teva Pharmaceuticals Industries Ltd., et al., No. 20-cv-4660-KSM
(E.D. Pa.) ECF No. 116 (Nov. 3, 2023).

[4] Mac Costas v. Ormat Technologies, Inc., et al,, No. 3:18-cv-00271-RCI-WGC (D. Nev.), ECF No. 104 (Jan. 21, 2021).

[5] Captioned, Stephen Merritt v. Barclays PLC, et al., No. 2:23-cv-09217-MEMF-KS (C.D. Cal.).
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Second, U.S. courts have applied foreign securities law where there have also been
valid claims involving U.S.-listed shares, but could plaintiffs successfully undertake
cases solely under foreign law only on foreign securities in the U.S.? Somewhat
relatedly, the New York Court of Appeals (state court) decided that two shareholder
derivative cases against non-US companies (one of which, notably, was Barclays)
under foreign laws could not proceed in New York, potentially reversing a recent
trend of such cases being filed in New York state.[1] Thus, this process is not moving
inexorably in one direction.

If the U.S. courts applied the laws of more countries and/or allowed claims solely on
foreign securities, this might well have the effect of many more securities suits
reshoring to the U.S. because the U.S. presents several procedural advantages to
plaintiffs compared to many other countries such as: 1) the ability for investors to
passively participate in class actions and not undertake litigation, 2) contingency fees
for attorneys, allowing these attorneys to self-fund cases, 3) no risk of adverse costs
upon losing and therefore no need to secure after-the-event insurance, 4)
confidentiality to claimants, and 5) a much shorter case timeline, especially from the
claims deadline. It would also potentially benefit defendants in resolving claims in
one jurisdiction, as opposed to multiple, lowering legal defense costs and resolving
matters more expeditiously than in some jurisdictions.

Third, class actions under U.K. securities law (and potentially other countries’ law)
might present challenges at class certification if passive investors are found not to
have valid claims and/or plaintiffs must present significant evidence of reliance,
because then defendants might be able to claim that individualized issues
predominate.

Fourth, given that a U.S. case will not stay actions in the U.K. (as in Israel), investors
who participate in actions in the UK. need to be aware that if a settlement is
obtained in the US. in a case involving U.K. listed shares, an investor might be
ineligible to participate in such settlement and also achieve a settlement in the U.K.
for those same shares in a case with related allegations. Indeed, an investor might at
some point have to choose between excluding itself from a U.S. settlement or not
participating in or withdrawing from a U.K. case (with potential withdrawal
penalties). This, therefore, might add to the calculus of deciding whether to enter
into a UK case, as recoveries could, for many reasons, be higher in one jurisdiction
than the other.

[6]Id., ECF No. 93.

[7] Id., ECF No. 92.

[8] Ezrasons, Inc. v. Sir Nigel Rudd, et al., 2025 N.Y. Slip. Op. 03008 (N.Y. Ct. App. May 20, 2025); and Rebecca R. Haussman v.
Werner Baumann, et al.,, 2025 N.Y. Slip op. 03009 (N.Y. Ct. App. May 20, 2025).



Does a Recent Court Decision Spell The Effective

End of Morrison?

SCAS reached out to John Evans, Head of Dispute Resolution at Fladgate LLP, based
in London, who has considered the Barclays decision. He commented:

“Whilst | can see the immediate reaction to the court seizing jurisdiction in relation
to the s90A FSMA aspect of the claim is that it opens the prospect for UK-based
securities actions being brought in the US under its more developed and claimant-
friendly model, | anticipate some headwinds in that regard. Not only will there need
to be anchor proceedings in respect of US securities for the same target defendant,
but also the Court will need to apply the standards which the English courts impose
in relation to reliance and investor engagement, both of which are far removed
from the traditional ‘passive participation’ which is so attractive to the investor
community. It seems to us, therefore, that if a claim is being brought against a
defendant in respect of a UK security, it will remain attractive to have that claim
resolved by the court which is more familiar with the application of the relevant
statutory regime which will have to be applied for a claim to be successful, rather
than it being conducted as an adjunct to a claim in a foreign proceeding.”

In any event, time will tell whether Barclays is another case in an emerging trend of
litigating claims over foreign listed shares in the U.S., or whether this will turn out to
be a little-remembered trivia topic. But it is nonetheless something for investors to
pay attention to.

WWW.iSS-Scas.com
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Mike Scarcella August 12, 2025

Birds are seen on the logo of generic drugmaker Perrigo Co outside their new factory in the
city of Yeruham, in southern Israel March 2, 2016. REUTERS/Amir Cohen/File Photo
Purchase Licensing_Rights, opens new tab

Aug 12 (Reuters) - Hedge fund Sculptor Asset Management missed its chance to sue
healthcare products giant Perrigo for alleged securities violations and cannot now opt out of
a $97 million class action settlement, a U.S. appeals court ruled on Tuesday.

A three-judge panel of the 3rd U.S. Circuit Court of Appeals in Philadelphia said Sculptor
Master Fund Ltd and a related fund were barred from opting out of the investor class action
more than three years after a deadline came and went.

“Sculptor had the opportunity to opt out early in this litigation, but it failed to do so. Having
made that mistake, it has to live with the consequences,” wrote, opens new tab Circuit Judge
Cheryl Ann Krause, joined by Circuit Judges Paul Matey and Peter Phipps.

The hedge fund had argued that its intent to pursue its own lawsuit was clear in the record of
the litigation in the federal court in New Jersey. The panel upheld a lower judge’s ruling
against Sculptor.

Sculptor and a lawyer representing it at law firm Quinn Emanuel did not immediately respond
to requests for comment, and neither did Perrigo.

Grand Rapids, Michigan-based Perrigo settled the shareholder class action for $97 million
last year, resolving claims that it made misrepresentations and omissions between 2015 and
2017 in connection with a failed $26 billion takeover bid by drugmaker Mylan.

Perrigo has denied any wrongdoing.

Sculptor held about 2.6 million shares of Perrigo stock, owning 5 percent of the company,
court records show.

Class action rules can require companies or individuals to formally opt out of settlements if
they want to try to sue individually to seek a better deal or a win at trial.

A former lawyer for Sculptor in the case said in a court declaration that her firm, King &
Spalding, did not receive the class action notice explaining the process for exclusion.
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Still, the attorney said she had asked an associate at the firm to mail a formal opt-out letter to
exclude Sculptor from the class action. The attorney said she was unable to determine
whether the letter was mailed or whether it was lost en route.

In addition to arguing that the record in the case showed it clearly intended to opt out,
Sculptor also told the court that its actions could be deemed “excusable neglect.”

Perrigo countered in a court filing that Sculptor “had ample knowledge of a class action and
were represented by sophisticated legal counsel.”

The appeals court said Sculptor "bears the burden of its former counsel’s mistakes."

The case is Perrigo Institutional Investor Group et al v. Joseph C. Papa et al, 3rd U.S. Circuit
Court of Appeals, No. 24-2861.

Our Standards: The Thomson Reuters Trust Principles., opens new tab
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Elon Musk’s Tesla Pay Deal Appeal Set for October Arguments (1)
Aug. 12,2025, 5:45 AM PDT; Updated: Aug. 12, 2025, 6:00AM PDT

Summary by Bloomberg Al A

e The Delaware Supreme Court scheduled oral arguments for Oct. 15 in Musk and
Tesla's appeal of a trial court’s decision striking down the CEO's $56 billion
compensation plan.

e Chancellor Kathaleen St. J. McCormick found that the Tesla directors’
consideration of the plan was riddled with conflicts of interest, and that the
company hadn't properly disclosed all its details to shareholders.

e Richard Tornetta contends Delaware law doesn’t support the claim that Tesla's

second shareholder vote ratified the board’s approval of Musk’s pay package.

Elon Musk’s next showdown with the Tesla Inc. shareholder who successfully challenged a record-setting

pay package for the world’s richest person will be in October.

The Delaware Supreme Court scheduled oral arguments for Oct. 15 in Dover, Del., in Musk and Tesla’s
appeal of a trial court’s decision striking down the CEO’s $56 billion compensation plan. The high court’s full

five-member panel will hear the case.

The Delaware Chancery Court in December rejected Musk’s attempt to revive the pay deal through a second
shareholder vote. Chancellor Kathaleen St. J. McCormick found that the Tesla directors’ consideration of the
plan was riddled with conflicts of interest, and that the company hadn't properly disclosed all its details to

shareholders.

Musk has publicly attacked McCormick ever since—recently calling her “the activist who is cosplaying as a
judge in a Halloween costume.” Tesla, Musk, and a group of shareholders have appealed McCormick's
decision, including a $345 million award in legal fees for the attorneys representing the investor behind the

litigation.

That shareholder, Richard Tornetta, contends Delaware law doesn’t support the claim that Tesla’s second

shareholder vote ratified the board’'s approval of Musk’s pay package.
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The dispute has fueled debate over the role of Delaware’s elite business court in the state’s dominance
among the Fortune 500. In March, the governor signed a law aimed at persuading high-profile companies
to stay in Delaware following Musk’s move of Tesla to Texas after losing the pay deal case. The state’s high
court also will be reviewing those statutory changes that lowered judge-made guardrails around insider

conflicts of interest.

The case is In re Tesla Inc. Derivative Litig., Del., No. 534,2024, 8/12/25 .

(Adds new four paragraphs with additional background on the case.)

To contact the reporter on this story: Jennifer Kay in Philadelphia at jkay@bloombergindustry.com

To contact the editors responsible for this story: Carmen Castro-Pagén at ccastro-

pagan@bloomberglaw.com; Drew Singer at dsinger@bloombergindustry.com

© 2025 Bloomberg Industry Group, Inc.  All Rights Reserved
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Latch’s $2 Million Investor Settlement Wins Initial Court Assent
Aug. 12,2025, 8:26 AM PDT

Latch Inc.'s $1.95 million agreement to end a former employee’s lawsuit tied to the “smart lock” maker’s

blank-check merger and accounting errors received a federal judge’s nod.

Circuit Judge William C. Bryson preliminarily approved the accord covering pre-merger shareholders who
got Latch stock pursuant to the 2021 deal to go public’s paperwork. The class’s lead counsel expects to seek
a third of the sum in attorneys’ fees, the visiting judge said in the US District Court for the District of
Delaware Monday. Latch—which is rebranding to DOOR-is still correcting financial filings after an internal

investigation found errors going back years.

e Latch and corporate leaders from the time who approved the special purpose acquisition company
merger’s registration statement misrepresented sales revenue, timeline, product viability, and more, the suit

said

e Tishman Speyer Properties LP affiliates, Latch, and other SPAC deal architects’ nearly $30 million

settlement to end a stockholder challenge in Delaware Chancery Court garnered final approval last month

e Ashareholder derivative lawsuit targeting then-Latch leaders with similar allegations is pending in the

Southern District of New York

Fishman Haygood LLP, deLeeuw Law LLC, and Bragar Eagel & Squire PC represent the former Latch
employee. Latham & Watkins LLP and Richards, Layton & Finger PA represent Latch. None of these law firms

nor Latch immediately responded to emails seeking comment.
The case is Schwartz v. Latch, Inc., D. Del., No. 1:23-cv-00027, 8/11/25 .
To contact the reporter on this story: Gillian R. Brassil in Washington at gbrassil@bloombergindustry.com

To contact the editor responsible for this story: Drew Singer at dsinger@bloombergindustry.com
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Aug. 12, 2025, 5:52 AM PDT; Updated: Aug. 12, 2025, 6:26 AM PDT

Olaplex Holdings Inc. ‘s $47.5 million settlement got a federal judge’s initial blessing to resolve investor
allegations that its initial public offering documents didn't disclose the European Union banned an
ingredient formerly used in one of its products.

Judge Stephen V. Wilson preliminarily approved the luxury hair care company’s agreement in the US
District Court for the Central District of California, per an order entered Monday. Wilson had ruled the IPO
paperwork was plausibly misleading because Olaplex presented the possibility of prohibitions on certain
ingredients and any ensuing business effects as a hypothetical—but the EU had already barred lilial, which

had been in one of its key hair treatments.

e Olaplex allegedly quietly removed lilial, banned over potential reproductive health risks, before the 2021
IPO while continuing to sell old inventory

e lIts share price plummeted almost 73% from its $21 IPO to close at $5.75 on Nov. 17, 2022, the day an
investor originally sued, after a popular TikToker started discussing the issue and Olaplex’s sales dropped, the
suit said

e The class preliminarily approved for settlement purposes includes those who got stock on or before Nov.
12, 2021, traceable to the IPO documents

Ropes & Gray LLP, which declined to comment, and Israel David LLC represent Olaplex.

Labaton Keller Sucharow LLP is lead counsel for the pension fund helming the case. Glancy Prongay &
Murray LLP is liaison counsel. Neither of these law firms nor Olaplex immediately responded to emails

seeking comment.
The case is Lilien v. Olaplex Holdings, Inc., C.D. Cal., No. 2:22-cv-08395, 8/11/25 .
(Updates to include more details about the settlement and litigation starting in the second paragraph.)

To contact the reporter on this story: Gillian R. Brassil in Washington at gbrassil@bloombergindustry.com
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News Litigation
European Class Actions Hit New Heights From Quantity to Complexity

August 12,2025 | By Ulrike Barth

File management; Credit: main_asn/Adobe Stock

European class actions surged in value in 2024, led by the U.K. with €155 billion ($180 billion) in
claims—mainly driven by competition and consumer cases—followed by significant activity in
Portugal and the Netherlands, according to a CMS study released this week.

One of the largest ongoing cases in London is the Mariana Dam class action brought against BHP
and Vale by more than 640,000 claimants affected by the 2015 Samarco dam collapse in Brazil,
which caused major loss of life and environmental devastation. Meanwhile, Merricks v.
Mastercard stands as one of the U.K''s first major opt-out consumer class actions, representing
around 45 million cardholders alleging overpayment due to excessive fees.
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Portugal, with €54.8 billion in claims, and the Netherlands, with €36.3 billion, remain major class
action centers as well. One of Portugal’s largest cases is a €400 million antitrust claim filed by
consumer group /us Omnibus v Super Bock that alleges abuse of dominance in the beer market.
Meanwhile, Geradin Partners, Stek, and plaintiffs’ firm Milberg are suing Sony for market abuse on
behalf of a Dutch consumer group that also has four collective actions ongoing against TikTok,
AirBnB, Google and ABN Amro bank.

Risk remains heavily concentrated. Britain, Portugal, the Netherlands, and Germany accounted for
78% of cases in 2024. Tech companies—including Google parent company Alphabet, Amazon,
Apple, Meta, and Microsoft—face €36.5 billion in U.K. claims alone and nearly €18 billion in the
Netherlands.

Consumer protection and competition law account for 54% of all cases, followed by product
liability (9%) and data protection (7%), CMS said. Despite the growth in litigation, the financial
return for claimants remains uncertain.

“Who is benefitting from all of this litigation?” Kenny Henderson, dispute resolution partner at CMS
asked. “We are now seeing some early settlements and it is expected that very low portions of
settlements will go to the class members—sometimes 5% and lower.”

Big Tech Claims

The EU’s’ Representative Actions Directive has made a significant impact by requiring 27 European
countries to establish or modify collective class action mechanisms to better protect and enforce
consumer rights.

“The ultimate intention is to bring in a collective regime along the lines of what exists in U.K.
competition cases and certainly inspired by collective actions in the U.S. but not wanting to have
the exact same problems," said Cristian Gual, a litigation partner at leading Spanish firm Uria
Menéndez.

CMS predicts NGOs will play a growing role in litigation, creating fresh opportunities for law firms
and funders, particularly in ESG and climate-related claims.

Regulatory shifts will also be a key factor—most notably the updated EU Product Liability Directive,
to be implemented into law by December 2026, which for the first time includes software and Al,
lowers the burden of proof for claimants, and eliminates the €500 minimum damage threshold.

Fueling the Growth
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Opt-out mechanisms are another key factor fueling the rise in class actions. They automatically
include affected individuals in legal actions unless the individual chooses to withdraw. Between
2020 and 2024, the combined total value of opt-out claims in the U.K., the Netherlands, and
Portugal rose from €18.5 billion to €168.14 billion, CMS said.

Another major catalyst is the rapid growth of litigation funding, with England and Wales now home
to the world’s second-largest third-party funding market. The sector is projected to expand from
£2.2 billion in 2023 to £3.7 billion by 2028 in the U.K.

Claimant law firms are also using technology and social media to mobilise large claimant groups
quickly and secure financing for complex proceedings.

The U.K., the Netherlands, and Portugal are expected to remain high-risk jurisdictions. Spain could
join them with a planned opt-out system but there is an increasing tension between access to
justice and the commercialisation of litigation, "especially in the context of litigation funding,’ said
CMS's Henderson.

Henderson expects the EU to explore potential regulation of third-party litigation funding.

As European class actions grow in scale and sophistication, the challenge will be balancing
greater access to justice with ensuring fair outcomes for claimants amid an increasingly
commercialised litigation landscape.
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Research ' Litigation

Anti-Establishment Sentiment Prevails In Jurors. What Does That Mean For
Corporate Defendants?

August 12,2025 | By Ross Todd

William "Bill" Oxley (L) and Meghan Kelly (R) of Orrick. Courtesy photos

In an era of increasing polarization in the United States, it seems that everyone is angry about
something—just what that is varies. But a rising anti-establishment sentiment—a loss of faith in
large institutions, especially large corporations—spans generations, geographies and political
parties, according to new survey data from Orrick, Herrington & Sutcliffe.

Orrick conducted an online survey of 1,282 jury-eligible adults across 14 states—a mix of red and
blue states—in February, asking more than 150 questions, many of which were asked in the firm's
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prior survey in 2022 and similar pre-pandemic research. Litigation Daily got an early look at the
results.

Among the most troubling trends for corporate defendants are some significant jumps in the
proportion of prospective jurors who see part of their job as policing corporations and are willing
to go beyond the letter of the law to do so.

Seventy-two percent of respondents agreed that an important function of juries in America is to
send messages to corporations to improve their behavior—a jump from 62% of respondents in
2022.

Sixty-five percent agreed that judges and juries should prioritize protecting the community over
following the letter of the law if the two should come into conflict, a 13 percentage point jump
from the 52% who agreed with that statement in 2022.

Litigation Daily sat down with Meghan Kelly and Bill Oxley, the leaders of Orrick’s complex
litigation and dispute resolution practice, to chew on the results, as we did with the prior survey.

This morning, we'll focus on the overall takeaways. Tomorrow, we'll pick up on some interesting
data from the survey concerning juror attitudes towards plaintiffs and litigation funding.

The following has been edited for length and clarity.
Lit Daily: What's important here? Where are you seeing shifts?

Bill Oxley: | think that the most recent survey really sounds an alarm that people in the C-suite
should be worried about. Anti-establishment feelings are at an all-time high. People are feeling
helpless and afraid, and they feel that the systems that are supposed to protect them just aren't.

When you look at some of the results—86% of people feeling that corporations will use their power
and influence to influence the FDA and the EPA, and that they rig the system, 57% of Americans
believing that the judicial system has let them down, and they don't trust it anymore—those
percentages are higher than in our last survey. And they also feel that corporations don't care
about them, that profits are the main driver for corporations—86% of people feel that companies
are going to put profits ahead of safety.

So what we are seeing now is that people in America are more likely to take actions on their own,
in the jury room, to take back the power that they feel like they've lost. Sixty-five percent now—
compared to 52% in August of 2022—think that if what they believe is fair conflicts with what the
law says to do, that they will follow what they think is fair rather than following the law.

People are also willing to take to the streets and vote with their pocketbooks by boycotting
companies that have beliefs—political or otherwise—that they don't share. Sixty-four percent of
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people are willing to take to the streets in doing that. So, | think that not only is anti-establishment
at an all-time high, but people are now agreeing that they don't like big companies, they don't trust
the government, they don't trust the judicial system and they don't think that anybody's looking out
for them.

Meghan Kelly: You hear these days so much about polarization: We are so divided as a country,
and people can't agree on anything. | think, as Bill said, the key takeaway here is that people can
agree. People do agree on one thing—that they don't trust institutions. It's for different reasons
when you look across demographics. Obviously, we don't have a question that says, “Why don't
you trust institutions?” But when you look behind the numbers, you see the drivers are really
different for folks in more stereotypically liberal locations, large cities. Among women on the
coasts, you see there's a lack of faith after the Dobbs decision. In more of the red states we
surveyed, you see younger men feeling really left behind and left out.

While the motivations and the reasons why people may feel this way are very, very different, it ends
up with all of the folks that we surveyed really being in the same spot—with just a total loss of
faith in institutions, the government, corporations and the judicial system, in a way that | think we
didn't expect to see. It was more polarized last time, and it's really becoming much more
pervasive.

Everybody's got something to be mad about. And since 2022, that seems to have just increased.
So, what does all that mean for folks like you who have the ear of C-suites and who often are in
the position of representing companies in disputes?

Oxley: So, | think having this information is not only eye-opening, but it really helps us either craft a
message in court, or help advise companies about what to do before they're in court in terms of
conducting their own day-to-day business. Seventy-six percent of people feel that if there's an
accusation that a product causes cancer—if some people make that claim in a lawsuit that a
product isn't safe—then they're not going to use the product. If you're in the C-suite and you're
thinking about things like that, then | think it helps. It helps clients put together a message when
those kinds of allegations are made, or even before an allegation is made. If they spot an issue or
if they have a concern, it's really about transparency and sharing what their values are throughout
their day-to-day activities, so that they will gain the trust of the public.



And in the courtroom, it's critically important, because if you come across looking like you're a
company or a lawyer that's just got an excuse for everything, then you're in really huge trouble with
the jurors. It's going to fit into what they already think about you, which is not good. Be transparent,
share what your values are, and hopefully they're going to match the values of jurors. Regardless
of why people want to burn down our institutions, the things that they do value are honesty and
transparency, and so that should guide folks in making decisions about what their companies are
going to do and what they're going to do in the courtroom.

Kelly: I think both in corporate relations and in the courtroom, it's