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Assertio Holdings Inc. and two top executives oversold the impact the company’s acquisition
of Spectrum Pharmaceuticals Inc. would have on profitability, according to a shareholder
class action complaint.

The alleged misrepresentations took place over eight months and included disclosures that
the company issued before and after the deal to buy Spectrum closed in July 2023. The
company misled investors about the sustainability of its income strategy relying on single
category of products, as well as the value of the acquisition, according to the complaint filed
Jan. 5 in US District Court for the Northern District of lllinois.

Assertio allegedly overstated the positive impact that the sale of Indocin products and the
acquisition would have on profitability, the complaint says.

After a generic drugmaker competitor got approval to manufacture and market indomethacin
suppositories on Aug. 3, 2023, Assertio withdrew its previous financial outlook. The following
day, Assertio’s stock price fell 46% to $2.91 on Aug. 4. That was the stock’s biggest drop in
nearly four years, according to data compiled by Bloomberg.

Then on Nov. 8, Assertio issued a press release with financial results for the third quarter of
2023, which included a revenue figure $14.8 million below consensus estimates. CEO Daniel
Peisert called the results disappointing and cited the loss of Indocin exclusivity, also noting
that certain aspects of the Spectrum acquisition “may not be everything we initially
expected,” the complaint says.

Assertio’s stock price 43% the following day to $1.21 on Nov. 9 2023.

Last week, Assertio issued another press release announcing Peisert would step down from
his role as CEO. The company’s share price fell nearly 11% that day to close at $1.01 per
share on Jan. 4, according to the complaint.
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Shareholder Perry Shapiro seeks to recover damages for investors who acquired Assertio
stock between Mar. 9 and Nov. 8 2023, alleging that the company and executives violated
the Securities Exchange Act. He also seeks legal fees, the complaint says.

An Assertio spokesman declined to comment.
Pomerantz LLP represents Shapiro and the proposed class.

The case is Shapiro v. Assertio Holdings, Inc. , N.D. lll., No. 1:24-cv-00169, complaint filed
1/5/24

To contact the reporter on this story: Ben Miller in New York City at
bmiller2@bloombergindustry.com

To contact the editor responsible for this story: Drew Singer at
dsinger@bloombergindustry.com
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Litigation

3D Systems Corp. is approved to pay a class of shareholders $4 million to resolve claims
that it misled investors about “righting the ship” after a “reckless acquisition strategy” that led
to operational chaos.

The deal merits final approval, Judge Nicholas G. Garaufis said for the US District Court for
the Eastern District of New York. Garaufis also approved attorneys’ fees of 33% of the
settlement.

e Investors said 3D Systems, one of the oldest companies in the 3D printer and supplies
business, delayed disclosing that it still suffered from problems stemming from its “too rapid
expansion years earlier’

o “The Settlement equates to approximately 1% of the total maximum potential damages
calculated by Plaintiffs’ expert, an estimated $414.1 million,” the investors said in their brief
seeking preliminary approval of the deal

o Earlier class suit over acquisition strategy settled for $50 million in 2018

The Rosen Law Firm PA served as class counsel. Alston & Bird LLP represented 3D

Systems.
The case is In re 3D Sys. Sec. Litig. , E.D.N.Y., No. 1:21-cv-01920, 1/4/24 .

To contact the reporter on this story: Martina Barash in Washington at
mbarash@bloomberglaw.com

To contact the editor responsible for this story: Drew Singer at
dsinger@bloombergindustry.com
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Toy figures of people are seen in front of the displayed Netflix logo, in this illustration taken
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Jan 8 (Reuters) - Netflix (NFLX.O) has defeated a lawsuit filed by shareholders in a federal
court in California that accused the streaming entertainment company of hiding the extent to
which account-sharing was hindering its growth.

A Texas-based investment trust sued in May 2022, after Netflix shares lost a third of their
value when the company said subscribers were decreasing for the first time in a decade. The
lawsuit sought damages on behalf of investors who bought Netflix shares between January
2021 and April 2022.

U.S. District Judge Jon Tigar ruled on Friday that the lawsuit included no evidence that the
company was aware of the extent of the problem for as long as the investors alleged.

The judge said the investor can refile the lawsuit if it adds facts to bolster the claims.

A spokesperson for Netflix and attorneys for the trust did not immediately respond to
requests for comment on Monday.

Netflix lost around half of its value between January 2022, when it warned of weak
subscriber growth, and April, when shares plunged after the company said account-sharing
and competition had hampered new subscriptions. Netflix's then-CEO, Reed Hastings, said
at the time that the COVID-19 pandemic had made it difficult for the company to interpret
subscription trends.

Netflix shares were up 1.1% at $479.09 at midday on Monday.
Reporting by Jody Godoy in New York Editing by Matthew Lewis

Our Standards: The Thomson Reuters Trust Principles.

KEID x

https://www.reuters.com/legal/netflix-beats-shareholder-lawsuit-over-account-sharing-disclosures-2024-01-08/ 1/4


https://www.reuters.com/legal/netflix-beats-shareholder-lawsuit-over-account-sharing-disclosures-2024-01-08/
https://www.reutersagency.com/en/licensereuterscontent/?utm_medium=rcom-article-media&utm_campaign=rcom-rcp-lead
https://www.reutersagency.com/en/licensereuterscontent/?utm_medium=rcom-article-media&utm_campaign=rcom-rcp-lead
https://www.reuters.com/markets/companies/NFLX.O
https://www.reuters.com/legal/government/netflix-shareholders-sue-over-subscription-slump-disclosures-2022-05-04/
https://www.reuters.com/technology/netflix-subscribers-fall-first-time-decade-forecasts-more-losses-2022-04-19/
https://www.reuters.com/technology/netflix-subscribers-fall-first-time-decade-forecasts-more-losses-2022-04-19/
https://www.thomsonreuters.com/en/about-us/trust-principles.html

1/9/24, 7:06 AM Argentina Requests Relief From Burford’s Intent to Seize Assets

Argentina Requests Relief From Burford’s Intent to Seize
Assets

news.bloomberglaw.com/product/blaw/bloomberglawnews/exp/eyJpZCI6ljAWMDAWMThjLWVhYWEtZDNmYS1hYmJILW
ZiZmEzNmRhMDAwWMSIsImNOeHQIOIJTTESXIiwidXVpZCI6IINFMHErRkxGZ1hZOHZyTmN4a1JLUmcOPXNDTDRIK1VFT

U5CRVdnbWNISjhLOHcIOPSIsINRpbWUIiOilxNzAOODAyNDgOMzQ5liwic2InljoickdOallxaXNmV1plYk9rci9INVhCNGhJb3JR
PSIsInYiOilxIn0=

e Argentina says seizing assets after Jan. 10 would be premature
 Ruling this week stems from $16.1 billion YPF lawsuit

Argentina has asked a Manhattan court to stop Burford Capital from immediately trying to
seize its foreign assets as the hedge fund seeks to collect on billions of dollars that a judge
ruled it is owed by the South American country.

In a filing on Monday to US District Judge Loretta Preska Argentina opposed Burford’s
intention to start the process to seize assets straight after Jan. 10, calling the timing
‘unnecessary and premature.” In several other cases, the country’s lawyers wrote, “courts
have found much longer periods to be ‘reasonable.” Preska, who is expected to rule on the
timing of this issue Tuesday, has already granted multiple delays on enforcing the case.

Read More: Perpetual Bonds Unlikely to Be the Answer for Indebted Argentina

Burford had moved in its own filing for the day after Jan. 10 to be determined as a
“reasonable period of time” for it to begin trying to seize foreign assets. That’s the deadline
by which Argentina has to pledge a guarantee to plaintiffs — one of two requirements it must
meet in order for Preska to extend a stay of enforcement on her $16.1 billion ruling pending
the country’s appeal to a higher court.

In court, Argentina has said it has no intention of pledging the guarantee — YPF shares and
receivables from a hydroelectric plant — and it isn’t on track either to meet the second
requirement of requesting an expedited appeals process. President Javier Milei, who took
office Dec. 10, reiterated in December Argentina doesn’t have the money to pay and floated
the idea of paying plaintiffs with a perpetual bond, a proposal met with swift skepticism by
analysts.

The case against Argentina was brought by companies that didn’t receive a tender offer
when the nation’s biggest oil producer, YPF SA, was nationalized in 2012 — a violation of
YPF’s statute at the time. Burford is financing their case and is entitled to a big portion of the
$16.1 billion ruling.

To contact the reporter on this story:
Jonathan Gilbert in Buenos Aires at jgilbert63@bloomberg.net
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Tuesday, January 9, 2024

New Securities Law Articles in Print

The following law review articles relating to securities regulation are now available in paper
format:

Lauren Au, Note, Fractionalization to Securitization: How the SEC May Regulate the
Emerging Asset of NFTs, 96 S. Cal. L. Rev. 253 (2022).

Patrick Dunbar, Comment, The SEC's Ice-Cold Take on Climate Disclosure: Is the 2010
Interpretive Climate Guidance Working?, 33 Vill. Env't L.J. 37 (2022).

Adi Grinapell, What Drives the Use of Dual-Class Structures in Technology IPOs?, 17 J.L.
Econ. & Pol'y 28 (2022).

Mohsen Manesh & Joseph A. Grundfest, The Corporate Contract and Shareholder
Arbitration, 98 N.Y.U. L. Rev. 1106 (2023).

Robel Tsegu, Casenote, Cryptocurrency and Security Issues: The Tide Awaiting Ripple's
Decision, 25 SMU Sci. & Tech. L. Rev. 95 (2022).
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o Suit challenges Centerra 401(k) plan’s move to Aon funds
» Class action is currently scheduled to go to trial in March

A $4.5 million class settlement between an Aon PLC unit and Centerra Group LLC
employees challenging the Aon funds in their 401(k) plan failed to secure court approval
because it improperly limits Centerra’s rights.

The deal includes a bar order blocking Centerra from raising claims against Aon, along with
a “credit” reducing any potential judgment against Centerra by the amount it would be
entitled to receive from Aon, Judge Sherri A. Lydon of the US District Court for the District of
South Carolina said. But the deal also provides that the plan participants won’t pursue any
claims against Centerra that are premised on the idea that Aon engaged in wrongdoing,
Lydon said in the Jan. 5 opinion.

Centerra said these provisions work together to eliminate rights it bargained for in its contract
with Aon—specifically, the right to be indemnified for any losses related to Aon’s misdeeds.

But the settlement “appears only to protect Aon and Plaintiffs” by blocking Centerra from
bringing its own claims while ensuring that any judgment it could face won'’t be reduced to
account for Aon’s potential liability, the judge said.

“Aon gets the benefit of settling Plaintiffs’ claims without fear of having to indemnify the
Centerra Defendants, while Plaintiffs get the benefit of a settlement with Aon and have a
mechanism for arguing around the applicability of the judgment or indemnity credit,” Lydon
said. “The fairness of this bar order as to the Centerra Defendants—which the court must
consider in determining whether to adopt it—is suspect.”

The judge therefore rejected the settlement without blocking the parties from trying again,
saying she “does not make this decision lightly.”

The class action, which is scheduled to go to trial on March 4, says Centerra moved most of
its 401(k) plan assets into funds offered by Aon, which served as the plan’s discretionary
investment manager. These untested funds underperformed their benchmarks and allowed
Aon to earn substantial revenue at the expense of workers’ retirement savings, according to
the lawsuit, which largely survived dismissal in 2021.
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Centerra is a subsidiary of security and risk management company Constellis Group. The
Centerra plan was merged into the Constellis 401(k) plan in 2019, causing the Aon funds to
be liquidated and ending the company’s tenure as investment manager, according to the
lawsuit.

Schlichter Bogard LLP and Robinson Gray Stepp & Laffitte LLC represent the class. Jackson
Lewis PC represents Centerra. Parker Poe Adams & Bernstein LLP and O’Melveny & Myers
LLP represent Aon.

The case is Williams v. Centerra Grp., LLC , D.S.C., No. 1:20-cv-04220, 1/5/24 .

To contact the reporter on this story: Jacklyn Wille in Washington at
jwille@bloomberglaw.com

To contact the editor responsible for this story: Drew Singer at
dsinger@bloombergindustry.com
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Alison Frankel

A Bank of America logo is pictured in the Manhattan borough of New York City, New York,
U.S., January 30, 2019. REUTERS/Carlo Allegri/File Photo Acquire Licensing Rights (3

Jan 8 (Reuters) - Bank of America (BAC.N) and several other big banks named as
defendants in a rate-rigging lawsuit asserted a radical theory last month that might have
fundamentally altered class action litigation in federal court, especially in securities fraud
cases involving state pension funds.

The banks got a chilly reception for their 11th-hour theory, and they have only themselves to
blame for asserting it late in the process. But | would not be surprised to see the same
arguments crop up again. And if the theory gains traction, according to plaintiffs' lawyers in
the rate-rigging case, the implications could be “immense and far reaching.”

In other words: Pay attention.

BofA and the other banks, including Citigroup (C.N), Wells Fargo (WFC.N) and JP Morgan
Chase (JPM.N) are defendants in a antitrust class action alleging that they conspired to rig
interest rates for bonds known as variable rate demand obligations, for which interest rates
are typically reset every week. Last September, U.S. District Judge Jesse Furman of
Manhattan certified a class of bond managers that paid the banks to act as resetting agents.
The class includes at least 14 states and a plethora of state agencies.

The banks initially tried to block class certification by challenging plaintiffs' economic models.
But after Furman rejected those arguments and certified the class, the defendants signed off
on a class notice.

They did so over protests by Edelweiss Fund, which is a whistleblower in four state qui tam
suits asserting allegations that overlap with some of the claims in the class action.
Edelweiss’ lawyers at McKool Smith said they were worried (among other things) that the
proposed class notice did not provide enough notice to states about the rights they would be
giving up unless they opted out of the class. In a letter brief last October, Edelweiss noted
that some courts have questioned whether the 11th Amendment of the U.S. Constitution,
which establishes states’ sovereign immunity from federal jurisdiction, even permits states to
be members of a class in federal court.
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At the time, the bank defendants said that Edelweiss’ fears were speculative. States were
capable of making an informed decision about whether to participate in the case, they said,
and Furman could deal at the conclusion of the case with any disputes about the preclusive
effect of his rulings.

But then the banks changed their minds, according to a Dec. 22 letter brief from bank
lawyers at Wilmer Cutler Pickering Hale and Dorr. Prompted by Texas' assertion of sovereign
immunity to block a subpoena from the banks, defense lawyers conducted additional
research on Edelweiss' sovereignty theory, the banks said. That research, they told Furman,
convinced defense lawyers that state sovereignty could be a big problem.

Furman, they said, might not even have jurisdiction over states participating in the case as
absent class members because it's not at all clear that states have waived sovereign
immunity when they have received a class action notice and have failed to opt out. States
might subsequently contend that under the 11th Amendment, they are not bound by
Furman’s decision in the class action.

“There is a real risk that if the class [is] not modified, then states and state entities with
sovereign immunity could sit on the sidelines and if they do not like the results (e.g.,
summary judgment), decide then to assert sovereign immunity,” the banks said. That
prospect, they said, undermines the whole point of class actions, so they urged Furman to
hold up class notification until he revisited the question of whether states can even be class
members.

You can imagine how that proposition went over with class counsel from Quinn Emanuel
Urquhart & Sullivan, Susman Godfrey and Wollmuth Maher & Deutsch. They argued in a
Dec. 28 letter brief that the banks’ theory “poses [a] real threat to states’ autonomy and legal
rights” — but that Furman need not even engage with the banks’ arguments because they
should have been raised at the class certification stage, not after the class has been certified
and notice has been approved.

The banks’ theory, moreover, would upend class actions in federal court, plaintiffs said.
States and state entities, class counsel argued, are routinely class members in big
commercial class actions — especially in shareholder fraud cases against companies in
which state pension funds have invested.

It simply cannot be, class counsel said, that states and state entities must be barred from
class membership even when they have received class action notifications and have opted
to stay in the class.

“‘Defendants’ arguments — including their (inaccurate) assertion that their so-called immunity
issues implicate the court’s Article Il jurisdiction — would be tantamount to holding that
virtually every federal court has for decades neglected its duty to ensure it has jurisdiction,”
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plaintiffs' lawyers warned. “That is plainly not the case.”

Last week, Furman denied the banks’ request to delay or reopen the class notification
process. He agreed with class counsel that the defendants blew their chance by failing to
challenge states’ membership before the class was certified and by initially arguing in
response to Edelweiss’ letter last October that the court should wait until the conclusion of
the case to resolve any hypothetical preclusion issues.

But the judge expressly reserved judgment on the merits of the banks’ sovereign immunity
arguments, which he called “interesting and complex.”

Furman is a notably thoughtful, scholarly judge. If he thinks the banks’ theory is worth future
consideration, it's a good bet that we will see it again.

Noah Levine of WilmerHale, who signed the defendants’ letter briefs on the state sovereignty
issue, did not respond to my request for comment. (WilmerHale represents Bank of America
but Levine’s letters were on behalf of all of the banks.) Edelweiss counsel Daniel Levy of
McKool, who was the first lawyer to raise the state sovereign immunity issue, also did not
respond.

Class counsel Daniel Brockett of Quinn Emanuel declined to comment, citing the ongoing
rate-rigging litigation.

Jumpstart your morning with top legal news delivered straight to your inbox from The
Daily Docket.
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Alison Frankel has covered high-stakes commercial litigation as a columnist for Reuters
since 2011. A Dartmouth college graduate, she has worked as a journalist in New York
covering the legal industry and the law for more than three decades. Before joining Reuters,
she was a writer and editor at The American Lawyer. Frankel is the author of Double Eagle:
The Epic Story of the World’s Most Valuable Coin.
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Uber’s email retention policy may stand, magistrate
judge says

dailyjournal.com/articles/376502-uber-s-email-retention-policy-may-stand-magistrate-judge-says

Jan. 9, 2024

Last month, several plaintiffs’ attorneys informed U.S. District Judge Charles R. Breyer that
Uber refused to provide them with information about its litigation holds.

A federal jurist overseeing multidistrict sexual assault litigation against Uber Technologies
Inc. said in a hearing Monday that she was not inclined to suspend the ride-share company’s
email retention policy, explaining that the move may be unnecessary to evaluate the claims.

U.S. Magistrate Judge Lisa J. Cisneros in San Francisco heard the plaintiffs’ motion to
compel Uber to stay discovery and follow a pretrial order requiring the defendant to preserve
relevant electronic records. “It does feel a bit premature to me,” Cisneros told the parties via
Zoom and took the motion under submission.

Last month, several plaintiffs’ attorneys informed U.S. District Judge Charles R. Breyer that
Uber refused to provide them with information about its litigation holds. The ride-share
company has been accused in several lawsuits of intentionally ignoring the issue of its
drivers sexually assaulting passengers for a decade and failing to implement adequate
safety measures.

Chaffin Luhana LLP partner Roopal P. Luhana told Cisneros that Uber produced some
documents hours before Monday’s hearing but “the plaintiffs don’t believe this is any
substitute for the information we’re seeking.” Lieff Cabraser Heimann & Bernstein LLP
partner Sarah R. London and Peiffer Wolf Carr Kane Conway & Wise LLP partner Rachel B.
Abrams also appeared on behalf of the plaintiffs.

Robert A. Atkins and Kyle N. Smith of Paul Weiss Rifkind Wharton & Garrison LLP
represented Uber at the hearing. Atkins said their client turned over a corporate
representative deposition regarding document preservation, email retention policies, the
names of 143 custodians, and a list of 15,700 jobs placed under a litigation hold.

Luhana responded that her team wanted to know employment dates, when the litigation hold
was placed, the range of electronic files preserved, and what litigation the files related to.
“We ask that Uber suspend its auto deletion policy, just temporarily, until we get to the
bottom of this and Uber provides assurances,” the attorney continued.
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Uber was deleting emails every six months from September 2015 to January 2023 and
deleted all Slack messages over 90 days old in 2020, said Luhana. She added that Uber
now has a two-year email retention policy. In re: Uber Technologies Inc. Passenger Sexual
Assault Litigation, 3:23-md-03084-CRB (N.D. Cal., filed Oct. 4, 2023).

“We have put in place what in my experience is an unprecedented preservation hold,” said
Atkins, maintaining that Uber had followed Breyer’s pretrial order and had not destroyed any
relevant evidence. “We threw as wide a net as we could imagine.”

There was no legal precedent supporting the plaintiffs’ request to suspend the retention
policy companywide, added Atkins.

The passenger sexual assault cases against Uber were consolidated in the Northern District
of California in October and include more than 10,000 plaintiffs. Breyer granted a protective
order on Dec. 28 and a trial date has not yet been scheduled.

#376502

Jonathan Lo

Daily Journal Staff Writer
jonathan_lo@dailyjournal.com
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HP hit with consumer lawsuit over third-party ink
replacement
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Mike Scarcella

A Hewlett-Packard logo is seen at the company's Executive Briefing Center in Palo Alto,
California January 16, 2013. REUTERS/Stephen Lam (UNITED STATES - Tags: BUSINESS
SCIENCE TECHNOLOGY LOGO) Acquire Licensing Rights (7

&

Jan 8 (Reuters) - HP Inc (HPQ.N) has been sued in federal court in Chicago by consumers
who claim the company's printers would not accept replacement ink cartridges made by
other manufacturers, forcing them to pay artificially high prices for HP-branded cartridges.

In a proposed federal class action filed on Friday, 11 consumers from lllinois, New York,
Missouri and other states accused HP of violating U.S. and state antitrust laws in a bid to
monopolize the market for replacement ink.

The plaintiffs said they were not told automatic software updates from HP would disable
some printers unless HP-branded ink was used.

“Faced with non-functional printers, the plaintiffs were forced to purchase HP-branded ink
that they would not otherwise have purchased,” the lawsuit said.

A representative for HP did not immediately respond on Monday to a request for comment.

Attorneys for the plaintiffs at the law firm Milberg Coleman Bryson Phillips Grossman also did
not immediately respond to a similar request.

The lawsuit builds on prior or pending cases accusing HP of deceptive practices involving its
ink cartridges.

HP in 2019 agreed to resolve related consumer claims in a California case, settling for a
payment of $1.5 million. HP did not admit any wrongdoing as part of the settlement.

Last August, a U.S. judge in California said HP must face claims that it designed some all-in-
one printers to stop scanning and faxing when the machine was low on ink, compelling
consumers to buy cartridges.

A different California federal judge in December in another lawsuit said the plaintiffs could
sue HP in a class-action over allegedly failing to warn them about its “Dynamic Security”
policy of updates that bar consumers from using some third-party cartridges.
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The court in that case narrowed the scope of proposed classes, and said they could only sue
for an injunction against HP’s practices and not monetary damages. The lawsuit is over
disclosure practices, and not the policy itself.

In the Chicago case, the plaintiffs said they are seeking an injunction barring HP from
disabling printers unless they use HP-branded ink, and monetary damages of greater than
$5 million.

The case is Renee Robinson et al v. HP Inc, U.S. District Court, Northern District of Illinois,
No. 1:24-cv-00164.

For plaintiffs: S. Jarret Raab and Peggy Wedgworth of Milberg Coleman Bryson Phillips
Grossman

For HP: No appearance yet

Read more:

Lawsuit claiming HP all-in-one printers are defective can proceed
HP must face shareholder lawsuit over sales, appeals court rules
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US Supreme Court rejects appeal over chicken suppliers'
defense pact
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Jan 4 (Reuters) - The U.S. Supreme Court on Monday declined to hear an appeal targeting
an agreement among major U.S. meat suppliers to apportion potential liability for price-fixing
claims brought by chicken purchasers Target, Campbell Soup and others.

The justices' order, issued without comment, left in place a decision by the 7th U.S. Circuit
Court of Appeals in June that blocked the chicken purchasers' pre-trial challenge against the

suppliers' “judgment sharing agreement.”

The chicken producers had defended their agreement and urged the Supreme Court not to
take up the case at this stage.

An attorney for the chicken purchasers at law firm Boies Schiller Flexner had no immediate
comment on Monday.

Representatives from meat suppliers Tyson Foods and Perdue did not immediately respond
to requests for comment.

Target, Campbell's and the others, including an affiliate of litigation funder Burford Capital,
are among companies asserting they’ve paid artificially high prices for chicken products, in
violation of U.S. antitrust law.

Their lawsuits are part of coordinated litigation in federal court in Chicago that has involved
other claims from consumers, restaurants and other plaintiffs. Other related antitrust cases
have been filed against suppliers of turkey, pork and beef.

Plaintiffs in the chicken and other cases have sought tens of millions or hundreds of millions
of dollars in alleged damages, and many claims have settled. Damages in antitrust cases are
automatically tripled.

More than a dozen defendants in the chicken litigation entered into a defense agreement
that spreads out potential monetary liability.

The pact set up a plan for how a "settling plaintiff agrees to reduce the dollar amount
collectible from non-settling parties."
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Plaintiffs alleged in 2021 that the agreement was unlawful and interfered with private
enforcement of antitrust laws.

U.S. District Judge Thomas Durkin in May 2022 rejected the plaintiffs’ challenge to the
defense agreement. He ruled that nothing in the agreement “destroys plaintiffs’ entitlement to
the full remedies under the law for a trial verdict in their favor.”

Target and the other plaintiffs lost their appeal of Durkin’s order in the 7th Circuit. The
appeals panel in a brief order said it had no “jurisdiction” to hear the dispute as litigation was
ongoing.

The plaintiffs argued in the Supreme Court that enforcement of the defense agreement
should be decided apart from the merits of the claims against the chicken producers.

The case is Amory Investments LLC et al v. Tyson Foods et al, U.S. Supreme Court, No.
For petitioners: Scott Gant of Boies Schiller Flexner

For respondents: Danielle Foley of Venable

Read more:

Jury sides with chicken producer Sanderson in US price-fixing trial

US chicken producers ordered to face price-fixing claims

'Nothing unlawful' about defense pact in chicken antitrust case - U.S. judge
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The U.S. Supreme Court is seeni n Washington, U.S., June 29, 2023. REUTERS/Evelyn
Hockstein/File Photo Acquire Licensing Rights (7

Jan 8 (Reuters) - The U.S. Supreme Court on Monday declined to hear a bid by major fossil
fuel companies and an industry trade group to move a lawsuit filed by Minnesota accusing
them of worsening climate change out of state court and into federal court, the energy
industry's favored venue.

Exxon Mobil Corp (XOM.N), Koch Industries and the American Petroleum Institute had
asked the justices to review a March decision by the St. Louis-based 8th U.S. Circuit Court
of Appeals. That court found that Minnesota's lawsuit accusing the energy industry of
engaging in decades of deceptive marketing to undermine climate science and the public's
understanding of the dangers of burning fossil fuels belonged in state court, where it was
originally filed.

Last year, the justices declined to consider several similar appeals, effectively sending cases
filed in California, Colorado, Rhode Island, Hawaii, Maryland and elsewhere back to state
court, a venue often seen as more favorable to plaintiffs than federal court.

Minnesota Attorney General Keith Ellison said in a statement Monday that the decision will
now allow the case to proceed toward trial in state court, and that the decision aligns with
similar decisions in courts across the country.

Representatives for the American Petroleum Institute, Koch and Exxon did not immediately
respond to requests for comment.

Eight U.S. appeals courts have affirmed lower court decisions remanding similar climate
cases to state courts, finding generally that the lawsuits exclusively raise state law claims
and thus federal courts do not have jurisdiction.

The American Petroleum Institute, the oil and gas lobby group that has been accused of
helping to coordinate the industry's alleged deception, and energy companies have said
federal jurisdiction is appropriate because climate change is an issue of national and global
importance.
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The fossil fuel industry has said the lawsuits effectively try to regulate federal energy policy
through state law, and that the federal court system is the appropriate place to litigate harms

allegedly caused by greenhouse gas emissions, which are produced across the globe and
cannot be contained within state lines.

Minnesota's 2020 lawsuit accused the energy companies and the American Petroleum
Institute of knowing since the 1970s and 1980s that the fossil fuels they sold would cause
climate change, but that the companies did not disclose that risk to the Minnesota public and
instead actively sought to undermine climate change science. The state said the coordinated
efforts to downplay the risks of fossil fuels violated state consumer protection and fraud laws,
and has caused the state billions of dollars in economic damages tied to climate change.

"Taken together, the defendants’ behavior has delayed the transition to alternative energy
sources and a lower carbon economy, resulting in dire impacts on Minnesota’s environment
and enormous costs to Minnesotans and the world," Ellison said Monday.

The companies and the institute have denied those allegations, and told the Supreme Court
in August that the case deserved to be in federal court given the state's apparent aim to seek
a remedy for the impacts of a global phenomenon such as climate change.

Reporting by Clark Mindock in New York; Editing by Alexia Garamfalvi, Daniel Wallis, Will
Dunham and Jonathan Oatis
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Monsanto’s ‘Cancer Index’, an Alleged Conspiracy, and
New PCB-Related Complaints
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By Yves Smith January 9, 2024

Yves here. We've reported on a major lawsuit against Bayer officials and advisers over its
colossal-value destroying acquisition of Monsanto. Monsanto should have been recognized
as a garbage barge due to looming liability for glyphosate, but as the case explains in gory
detail, key actors had bad personal incentives plus a track record of acquisition
incompetence. Here the issue is again Monsanto making and selling cancer-implicated
products, but this is the tail end of its role as the only US producer of PCBs for decades.

This case of Monsanto trying to wriggle out of PCB-related liability from decades ago, and a
tiny community fighting against being made a toxic waste dump for PCB contamination
cleanup, is noteworthy. First is the appeal of a David versus Goliath struggle where residents
of a low income area are not standing pat in the face of health risks. Second is the role of
documentary evidence. Here the Town of Lee has found evidence that Monsanto knew it
was selling a highly dangerous product and allegedly illegally colluded with its customer GE
in how Monsanto indemnified its customer GE.

Needless to say, the use of a “cancer index” as part of a Monsanto-GE deal will hopefully cut
through a lot of Monsanto attempts to obfuscate.

By Dana Drugmand. Originally published at The New Lede
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(By National Ocean Service.)

The former Monsanto company — now owned by Bayer AG — illegally cut a secret deal with
General Electric Co. decades ago to try to shield itself from liability related to PCB
contamination in western Massachusetts, engaging in a conspiracy that continues to wreak
harm on the region, according to new complaints from local officials.

In a January 2 letter sent to several local, state, and federal officials, including President Joe
Biden and Environmental Protection Agency (EPA) Administrator Michael Regan, officials
from the town of Lee, Mass., said they believe a 1970s-era deal between Monsanto and GE
in which GE agreed to release Monsanto from liability for PCB contamination violated the
Massachusetts Civil Conspiracy Law. The town plans to file charges against Monsanto this
month, the letter states. Lee officials also accuse the EPA of failing to “adequately
investigate” the arrangement between the two companies.

Attached to the letter are internal corporate documents, including a “cancer index” detailing a
long list of Monsanto employees diagnosed with cancer dating back to 1949. The company
spreadsheet notes where the employee worked, what type of cancer they suffered and — for
many of the workers— dates of death. Monsanto was the sole manufacturer of PCBs in the
United States from the 1930s through the 1970s.

The move in Massachusetts comes amid mounting community outrage over the construction
of a new toxic waste dump in Lee in Berkshire County near a location where GE used
polychlorinated biphenyls (PCBS) for decades in manufacturing electrical transformers. GE
discharged the chemical waste into the nearby Housatonic River.

PCBs have long been linked to an array of human health concerns, including leukemia and
other cancers. In one studyof nearly 400 children, researchers found that detection of PCBs
in the home was associated with a 2-fold increase in risk for acute lymphocytic

leukemia. PCBs are also known to be harmful to fish and wildlife. They do not easily break
down, making eradication difficult.

Monsanto manufactured PCBs for use in coolants and lubricators in electrical equipment.
Internal corporate records revealed through litigation show the company continued to sell
PCBs for years while knowing they posed health risks and publicly downplaying the risks.
One such document cited by Lee officials shows that Monsanto specifically warned some
customers about threats from PCBs to animal and marine life and the fact that they did not
easily break down in the environment. The United States banned PCBs in 1979 but PCB
pollution remains pervasive.
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And though Monsanto had agreed to stop selling PCBs for most uses by the early 1970s, it
continued selling them for some uses under the condition of indemnification with its industrial
customers, including GE. According to a Bayer webpage on PCB litigation, the indemnity
agreements involved Monsanto and six former customers that accounted for approximately
93% of PCB sales.

Under the federal Superfund law, the EPA is overseeing GE’s removal of PCB-contaminated
sediment from the Housatonic river and allowing GE to deposit over 1 million cubic yards of
the lower-concentration toxic material into a lined landfill to be built near the river in the town
of Lee. Legal challenges to the 2020 agreement, which was negotiated behind closed doors,
have been unsuccessful.

In their letter, Lee officials cite expert guidance warning the health risks from the landfill could
be “catastrophic” to the residents of Lee, and they note that the small community, which has
a population of roughly 5,800 people, is generally a low-income area. Locating the landfill in
Lee is an “environmental injustice,” the letter states.

According to Lee officials, the internal documents from Monsanto and GE are relevant to the
river cleanup plan because the indemnification agreement between the companies was
never disclosed to EPA nor to the First Circuit Court of Appeals, which upheld a dismissal of
environmental groups’ lawsuit over the cleanup plan last year.

Tim Gray, a resident of Lee and founder and executive director of the Housatonic River
Initiative, one of the groups that challenged the EPA-approved plan, said he is hopeful about
the town’s new attempt to hold Monsanto accountable in court.

“I think we have a chance,” Gray said.

Several communities across the United States have sued Monsanto over PCB contamination
and related health and environmental impacts. Last month, a jury in Washington state found
Monsanto liable for $857 million in damages owed to former students sickened by PCB
exposure from leaking light fixtures at a school. In western Massachusetts, a series of
lawsuits have been filed against GE and Bayer/Monsanto on behalf of Pittsfield-area
residents and families suffering cancers and other diseases they blame on PCB exposure at
an elementary school.

The Town of Lee initially filed a lawsuit against Monsanto last spring for knowingly selling a
harmful product; the case was dismissed in May 2023 without prejudice, meaning the town
could refile.

Bayer issued a statement in response to the Lee letter and allegations, stating, in part:
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“This potential case has no merit. Monsanto continues to believe it reflects an
unprecedented attempt by the Town of Lee to impose environmental liability on a
manufacturer that did not dispose of PCBs in or near the Town and is not a party to a PCB-
related settlement under which the Town agreed to create a PCB disposal site. After
accepting a share of a $55 million settlement payment to host a PCB disposal site, the Town
now moves to sue Monsanto, which was not a party to its agreement, attempting to hold the
Company liable for the environmental nuisance and trespass created by its own decision to
host a Town dump.”

“The Monsanto-GE agreement was a routine commercial agreement between two
sophisticated companies that were doing business together, and we deny that it was
improper in any way. The agreement is only between GE and Monsanto, it did not (and
could not) release any party from liability to third parties. The agreement had (and has) no
impact on any legal liability adjudged by courts or assigned through administrative agencies
like the EPA.

“We stand by our statement as Monsanto manufactured bulk industrial PCBs and sold them
to sophisticated third party companies, including GE, who used them in the manufacture of
building materials like transformers and fluorescent lights which they, in turn, sold to
customers. Monsanto provided information to its own customers about the risks and benefits
of these products — which the Town itself acknowledges.”

Lee Select Board Chair Bob Jones said the company’s narrative is false.

“Quite frankly we’ve got a multibillion corporation walking slipshod over the communities in
the Housatonic River corridor,” Jones said. “We hear every day in the press about the threat
of the demise of democracy in America. This is it, case in point, Main Street America, small
towns like Lee being forced to have a dump.
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NEWS
A growing reliance on electronic messages is causing an unexpected outcome.
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Financial Services and Banking
Charles Toutant

The original version of this story was published on New Jersey Law Journal

Bill collectors who contact debtors via email could fall into a new litigation trap, as some
debtors are filing suits claiming that emailed collection notices sent at night are in violation
of federal law.

The emerging conflict over electronic communications sent at the wrong time could bring
new opportunities for lawyers representing debtors, and new headaches for collection
agencies. But guidance from the courts about whether such cases violate the Fair Debt
Collection Practices Act appears to be lacking so far.

Quentin Howard of Warren County, Pennsylvania, is one such debtor. He was the plaintiff in
a suit filed in the Western District of Pennsylvania in March 2023 on behalf of a class of
people who were sent emailed notices between 9 p.m. and 8 a.m. or on weekends from
TrueAccord, a debt collector.

Howard claims the company sent his email at 10:13 p.m. on Saturday, Nov. 12, 2022, in
violation of the FDCPA. Howard allegedly experienced emotional distress, including anger,
restlessness and increased heart rate, as a result of the improper email, not to mention
wasted time and annoyance, according to his suit.

Old Policy, New Practices

The Consumer Financial Protection Bureau clarified its rules in 2021 to allow collection
agencies to use email, text messages or social media to seek repayment of outstanding
debts.
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And the collections field is increasingly relying on electronic messages to reach debtors
because the cost is less than letters or phone calls, according to industry observers.

But can plaintiffs prevail based on rules about timing of communications concerning
collections from the FDCPA, which dates to 1977, when email and text messages didn’t
exist?

The outcome of Howard’s suit is unclear, since it was sent to arbitration and then listed as
dismissed.

Howard was represented by two New Jersey lawyers—Scott H. Bernstein of the law offices
of Scott H. Bernstein in Roseland, and Yaakov Saks of Stein Saks in Hackensack. They did
not return calls about the case; nor did Lauren M. Burnette of Messer Strickler Burnette in
Jacksonville, Florida, the lawyer for defendant TrueAccord.

“Their First Avenue’

Richard Perr, chair of the Consumer Financial Services Practice Group at Kaufman
Dolowich in Philadelphia, expects to see such suits become more common as the collection
industry abandons phone calls and postal mail in favor of less costly methods of contacting
debtors.

“The industry is heavily turning towards electronic communication. Anyone who'’s engaging

in any sort of credit transaction today is including an email address or a cellphone with their
applications. So when that file has been transferred to a debt collector because something

hasn’t been paid, their first avenue of communication is going to be utilizing those, because
that’s the easiest and least expensive way to communicate,” Perr said.

Fort Lauderdale attorney Jibrael S. Hindi of the Law Offices of Jibrael S. Hindi. Courtesy
photo

“So what that will lead to is those people that become delinquent and deficient are going to
be communicated with in the way that they have preference for. And that’s going to lead to
a lot more of these lawsuits,” Perr said.

Most operators in the collections field are sophisticated and aware of the email timing issue
and take pains to send emails only in noninfringing time periods, Perr said. Still, he has
seen a handful of suits over the timing of collections emails.

The critical question is not what time the message arrives in the recipient’s mailbox, but
what time the sender transmits it, he said.
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Florida has seen a steady stream of suits over emailed collection notices that are sent at
night or on weekends.

Jibrael S. Hindi of the Law Offices of Jibrael S. Hindi in Fort Lauderdale, Florida, said he
filed more than 1,000 suits on behalf of individuals who received emails sent by creditors at
night or on weekends. But Hindi’s suits are largely filed based on the Florida Consumer
Collection Practices Act, rather than the FDCPA.

That’s because the Florida law covers creditors, such as local electric companies, as well
as debt collectors, whereas the federal law only applies to debt collectors, which is a much
smaller group, Hindi said. His cases over emails tend to settle, often through what he calls
mass arbitrations, and some defendants continue to engage in the offending conduct after
settling, Hindi said.

Manuel Newburger, who represents consumers in suits at Barron & Newburger in Austin,
Texas, has been following the Florida litigation over emailed collection messages. He is not
sold, however, on their merits: a consumer is free to ignore an email, just as the consumer
can open a letter, or not. He is not convinced that emails sent before 8 a.m. or after 9 p.m.
are inconvenient.

“It is ironic that these suits all appear to undermine what appears to be the general
preference of consumers to receive emails which, like letters, they can read at their
convenience, rather than phone calls from debt collectors,” Newburger said. “| would argue
that unless they are excessive, emails are also more convenient than snail mail as they can
be deleted with a keystroke and don’t have to be recycled or shredded.”
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Lawrence Kellogg, Levine Kellogg Lehman Schneider + Grossman, left, and William R.
Scherer, co-founder and managing partner at Conrad & Scherer, right. Courtesy photos

NEWS
"We are anxious to team up on this thing to try to find the bad guys," one of the attorneys
said.

January 08, 2024 at 05:29 PM

Class Actions

Lisa Willis

While the infamous South Florida attorney Scott Rothstein netted billions in fraudulent
takings from unwitting financial participants in his 2009 Ponzi scheme, one prominent Miami
trial attorney involved in getting a large portion of investor money back is taking another
swing at the next Ponzi-like scheme to rock the area.

“Four thousand people were involved in this scheme putting over half a billion dollars into
this operation that was run by these ‘used-car’ salesman-type people,” said William R.
Scherer, co-founder and managing partner at Conrad & Scherer.
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Scherer was lead counsel for Rothstein’s victims.

Scherer has teamed with Lawrence “Larry” Kellogg, partner at Levine Kellogg Lehman
Schneider + Grossman.

Together, the attorneys are taking on the latest class action over a $528 million scheme
against hundreds of unwitting investors.

The litigation emerged after the Securities and Exchange Commission alleged Raymond J.
Pirrello Jr. and others perpetrated the scam through New Jersey- or New York-based
companies Prior 2 IPO Inc., Late Stage Asset Management LLC, Pre IPO Marketing Inc.
and JL Rivera Enterprises Ltd.

Read the SEC Allegations

Through a nationwide network of unregistered sales agents, Pirrello allegedly raised
hundreds of millions of dollars from more than 4,000 investors by soliciting unregistered
offerings of pre-IPO securities.

Attorneys say the agents allegedly told investors there would be no upfront fees on the pre-
IPO offerings and that agents would only make a profit after the initial public offerings.

Instead, the SEC alleges, investors were charged undisclosed markups approaching 150%,
allowing Pirrello and the sales agents to pocket tens of millions of dollars.

“We are anxious to team up on this thing to try to find the bad guys, and then try to recover
and really even find out where in the world we are with respect to the interest in these
companies that have yet to go public,” Scherer said.

The attorneys, on behalf of their clients, said they are dealing with unregistered, unlicensed
players, some of whom were prohibited from these actions because of their past frauds
involved with sales and security.

Related Story: No Reduced Sentence for Disbarred Lawyer Scott
Rothstein, 11th Circuit Rules

“This is a securities fraud with a couple of levels of potential loss,” Kellogg said. “It's a
situation where these characters, the primary one who had been barred from the securities
industry and remains silent, would market the ability to purchase shares in companies that
may go public at some point, and if they go public, then the value of those shares go way

”

up.

The trial attorneys said it's hard to pull something off of this magnitude without having a lot
of enablers, and that’s what they are looking for.
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Kellogg said there is still much investigating to do on this case.

“There’s about $80 to $100 million of undisclosed commissions that were taken from the
investors and distributed to these New Jersey Boys—and that’s a loss—but there’s also the
potential that since there was a half a billion dollars worth of investments made, do they
actually have the shares?” Kellogg said. “Are there going to be shares issued that
eventually go public, or was all the money taken and used for other purposes that we don’t
know about?”

Another Class Action Emerges

Jeffrey C. Schneider, a high-stakes litigator at Levine Kellogg in Miami, is familiar with
another recently announced SEC fraud complaint filed in the U.S. District Court for the
Southern District of Florida, which has led to class action activity.

While not associated with the litigation or class action surrounding this new fraud involving
a Miami-based real estate developer, Schneider offers his perspective based on his years
of experience working to recover money for investors who have been defrauded.

Jeffery C. Schneider of Levine Kellogg Lehman Schneider + Grossman in Miami.
Courtesy photo

“South Florida real estate is hot, right?” Schneider said. “Even the way interest rates rose
for the last 18 months, you would think that would stabilize prices or maybe even bring
them down, but in South Florida, it didn’t. So whenever there is hot investment, there are
people who will take advantage of that situation in some sinister, nefarious way, and that’s
what we’re looking at right here.”
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Florida real estate developer Rishi Kapoor, who on Wednesday was charged by the
SEC with perpetuating a $93 million fraud scheme, is alleged to have been the mastermind
behind the Ponzi scheme.

“As alleged in our complaint, Kapoor was the architect of a multipronged real estate offering
fraud that misappropriated millions from more than 50 investors,” said Eric |. Bustillo,
director of the SEC’s Miami Regional Office. “This emergency action reflects our
commitment to protecting investors and holding those who defraud them accountable for
their actions.”

The SEC got emergency relief for investors by obtaining an asset freeze.

The SEC also charged Location Ventures LLC, Urbin LLC, and 20 other related entities in
connection with the fraud scheme.

Why Is This Happening?

“When the real estate market is doing well, people put money there. When the stock market
is doing well, people put money there,” Schneider said. “When they both do poorly, that’s
when the fraudsters are able to attract investors who might typically be putting their money
into more conventional, legitimate places.”

Schneider is often appointed as a receiver in such cases.

“The good news is to my understanding, there are different lawsuits pending regarding
various projects,” Schneider said. “There’s a foreclosure action. There’s a boat that has
been taken by the lender or is being taken by the lender. There are investor lawsuits.”

Schnieder said retired Miami-Dade circuit court Judge Alan Fine has also been appointed
to the case.

“What this will do is streamline all of those proceedings into the one receivership case,”
Schneider said. “So that means if you hired lawyers quickly and you sued quickly, and you
got to judgment quickly, you got a leg up on other investors.”
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